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ATCORDED AT REQUEST CF
. .dnly 21st.AD.
in Lo 77 .O.ffig.i.a.l—-BQQShqm €

Racorss
_.Edna }

By...-

FRANK Eo BRADLEY and ANN BRADLEY
husband and wife, O/MMERS

FNOW ALL MEN BX THESE PRESENTS: that FRANK E. BRADLEY and

ANN PRADLEY, husbaend and wife, being ouners of:

Broken Arrow Subdivision, Tracts 38 to &1
inclusive, 8 subdivision Jocated in and
being a of the Sh S SE; of Section
18 and N& N&L NEX, of Section 19, Town=
ship 17 North, Range 6 Bast, G&S.R.B.&H.
Coconino County¥, Arizona, according to
the plat of roccrd in the office of the
County Recorder of Coconino County,
Arizena, in Book 2, of M¥aps page T
Orficial Records of said County and State

hereby declare the following restrictions shall apply to all tracts

in said subdivision:
1. That said fracts shall be used for single family dwelling

‘house purposes only, excepting business Tracts hersinafter spacified.

2. That no dwelling house shall be erected which contains
Jess than 1000 squé.re feet, of ground floor ared, and no guest house
containing less that 750 square feat of ground floor area; exclusive
of such part of & building either attached or not, used for a
gaTage; also exclusive of porches or. patios: and no residence
<hall be built mere than two storles in height: nor more thsn one
Construc-—

(1) residence and 1 guest house pe built on one (1) Trect:

" ¢ion of mll houses to be maswry, flagstane, adobe, cinder block

stuccosd or rock veneered, and all pbuildings to be completed within

six months after construction 1s started.
3. The lines of the walls nearest the front property line of

any dwelling house or &Ry BEYAES jneidert thereto, built on any rract

or portion thereof, shell be not less than 10 feet {rom the front
¢ property 1ine, and the gide walls thereof shall not be closer than
and not closer than 10 feet from

SR 5 feet from the side property 1ine,

IS

.

300K 77

N,
.




mw (1

R

=010

the side property line if such property line is on 8 street,
excepting however, any §arage detached from the main building,
which may be placed on either side or back property line.

L. No bullcing or gtructure or house or trailer of any
nature, detached from the mzin building either temporary or
perpanent. shall be built, erected, placed or x :intained on any
Tract, except a garage, 1imited to a two-car garage with or without
servants?! quarters attached, but such servants? quarters shall
only be used by servants, and further, only by such servants whe
are employed on the premises where such quarters are located.

H§ garage shall be commenced or erected on a:ur'fract until construc-
tion of the main building on such Tract, complying with these
restrictions, shall be started or contracted for with a responsible
contractor approved by the Grantors. This paragraph shall not

apply to any temporary wuilding used for storage or watchman during
the progress of construstion continuously prasecuted.

5. lo part of said Tracts shall be used as a hospital or
senitarium or other place for hire, for the care or entertainment
of persons suffering from any disease Or disability whatsoever.

6. No livestock or poultry shall be kept on said Tracts.

7. Ho business shell bs conducted on any residential Tx-ract
t;nd ne intoxdcating liguon shall be sold on residential Tractsa.
ﬂlat. intoxicating liquor may be sold on business Tracts upmn the
spproval of the¢ Grantors. Inprovements on all business Trects may be
pmmcted up to the front and within 2 feet of Tract line.

8. Thet nc use shall be made of any Trsct that will constitute

' suisance, or injure the valus of neighboring Tracts and no spite

.".::::a vi Sther structure ghall ever be erected.

The foregeing restrictions and covenants yun with the




lsnd and shall be binding on all omers of sald Tracts and all
persons claiming under then until January 1, 1966, at which time

said covenants shall be automatically extended for successive

periods of ten (10) years each, unless by a majﬁrity of the then

ommers of the Tracts, it is agreed to change the sald covenants in
whole or in part.

10. No cutsido toilets shall be erocted on the premises
axcept during preliminary construction of living accommodations.

11. Trailer housss may be placed on said Tracts if housed in
a garage or other similar building, not to ba axpesed openly and
not to be used as & dwelling unit after the dwelling house on
sald practs or Tract is completed.

12. No Tract or Tracts shall be split and no part or rarts of
& Tract shall be sold.

13. The business district shall be confinsd to those Tracts
mambered 38 to 44 inclusive, fronting on Sedona Rimrock Highway.

If there shall be a violation or threatened or attempted
vialation of any of ssid restrictions, it shall be lawful for any
other person or persons cwning any of sald Traets in this subdivision
to prosecute any proceeding at law or in equity against the person
of said restrictions, and to either reastrasn or enjoin such
viclation or to recover damages or other dues for such violation.

She any of the restrictions herein contained be held to
be iavaliu or vold, such invalidation or veidence of any such
restrictions shall in no way aff-ct the validity of the rest of
the restrictims,
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have hereunto set their hands the 8 day of July 1955

—
Mw
Frank Z. 3radley

/:{1104*” )Zjiﬁlldélék>27/

Ann Bradley

STATE OF ARIZONA
COTY OF COCONINO

This instrument was acknowledged before nme this _ 8 day
of _July 1955 by Frank £. Bradley and Ann Bradley.

o ZHGeel

}ly Comxmission explres:

- _ay 9,.1958




2940 Southwest Drive
P.O. Box 30002
Sedona, Arizona 86334
(602) 282-3113

FAX (602) 282-7207

SUMMARY SHEET
SON SILVER WEST GALLERY

CASE NUMBER: CUP 92-3
MEETING DATE: September 15, 1992
APPLICANT: William and ILinda Rose Robson

Son Silver West Gallery

PROPOSAL: Request for approval of a conditional use
permit (CUP) to allow for continued use of an

expansion of a nonconforming business in a
residential zone. Construction of a l7-space
parking lot is also proposed.

LOCATION: Along the west side of Highway 179
approximately two hundred (200) feet south of
the Highway 179/Arrow Drive intersection.

The subject site is identified as Assessor's
Parcel Numbers 401-31-012 and 013.

SITE SIZE: .83 acres-

CURRENT ZONING: C-RS-18,000 (Residential: Single-family)

Exhibit 3
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Summary Sheet
Son Silver West Gallery
September 15, 1992, Page two

AREA LAND USES AREA ZONING

North: real estate and dentist offices C-RS5-18,000 (Residential:
Single-family)

South: vacant same
East: wvacant same
West: single-family residences same

STAFF RECOMMENDATION: APPROVAL WITH CONDITIONS




2940 Southwest Drive
P.C. Box 30002
Sedona, Arzona 86336
(602) 282-3113

FAX (602) 282-7207

STAFF REPORT

TO: Planning and Zoning Commission
T s
THROUGH : Tom Schafer, Director of Community Development
FROM: John O'Brien, Associate Planner
Department of Community Developme

MEETING DATE: September 15, 1992

APPLICANTS: William and Linda Rose Robson
Son Silver West Gallery

CASE NUMBER: CUP 92-3

BACKGROUND

The Son Silver West Gallery, located on Highway 179 in Sedcna,
was originally constructed in 1960 and operated under the name
La Galleria. Zoning in Coconino County was initiated in 1964.
The subject property was subsequently placed in the C-RS-18,000
(Single-family Residential) zone classification along with other
properties in the Broken Arrow Heights subdivision in which it is
located. The gallery and its primary structures has thus
operated on a legal nonconforming basis since 1964. Since that
time the property has undergone several changes including the
construction of a pottery shop/kiln building, workshop/storage
space and establishment of outside display areas.

The City of Sedona and the current property owners disagree about
the legal establishment of the large outside display area
assoclated with the business as well as other associated uses on
the southern one-half portion of the subject property.

The applicants contend that the five thousand (5,000) sguare foot
area now used for outside retail display purposes was also
similarly used by the previous owner, and thus, also enjoys a
nonconforming or "grandfather" status. The applicants have also
stated that since 1981, the year they purchased the property, the
outside display area has remained essentially unchanged,
notwithstanding the landscape improvements performed on site.

The applicants assert that they have not enlarged or expanded any
of the outside display areas on the property over the past
several years.

The City of Sedona disagrees.



Staff Report
Son Silver West Gallery
September 15, 1992, Page 2

Coconino County Assessor's office records indicate that the
display area property was assessed as vacant land as recently as
1986. The County Planning Department has further indicated that
the parcel now used for outside display and sales was not being
utilized for display purposes in 1986. After City inspection of
the property in May of 1989, the applicant was cited for a Zoning
Ordinance violation regarding the expansion of a nonconforming
use (the gallery) without compliance with applicable City
Ordinance requirements.

This discrepancy of position can only be resolved in one of
several ways. One would be to take the issue to court as an
enforcement action. Alternately, the property owners can
exercise legally available avenues of administrative relief and
seek approval at public hearings. The applicant did attempt to
exercise this second alternative twice in 1991. A zone change
request from C-RS-18,000 to C-CG-10,000 (Commercial-General) and
C~P (Parking) was filed in December, 1990, but was withdrawn by
the applicant on February 5, 1991, the date the Planning and
Zoning Commission was to consider the request. Subsequently, on
February 7, 1991, the applicant filed a conditional use permit
request to allow for the expansion of a nonconforming use,
including the construction of a l2-space parking lot on the
southern one-quarter of the site. The request was considered by
the Commission on March 5, 1991. Public comment was taken at the
hearing and the item was continued to the March 19, 1991,
meeting. However, the applicant again withdrew the application
the day of the hearing. The reason given for the withdrawal was
that the Arizona Department of Transportation was requiring the
applicant to construct a left-hand turn lane on Highway 179 for
the proposed l2-space parking lot for north-bound traffic. The
applicant needed time to evaluate the costs associated with
Arizona Department of Transportation’'s (ADOT's} requirement and
also to explore alternatives which might be implemented in lieu
of the turn lane.

On March 11, 1992, the applicant again filed a similar
conditional use permit request to allow for the expansion of a
nonconforming use. This request attempts to bring a long
established nonconforming retail use in a single family
residential zone and disputed expansions which have occurred in
recent years into compliance with current City zoning
requirements. ‘



Staff Report
Son Silver West Gallery
September 15, 1992, Page 3

On July 7, 1992, the Commission continued case number CUP 92-3 to
September 15, 1992, to allow time for the applicant to hire a
traffic engineering specialist, conduct a traffic impact study
and revise the site plan. On August 18, 1992, the applicant
submitted the traffic impact study and two alternative site
plans.

Alternative site plan #1 shows a 47-foot wide two-way driveway
and three parking spaces in front of the existing building. A
17-space parking lot is shown on the southern one-fourth of the
property with one-way traffic flow provided by two curb cuts on
Highway 179.

Alternative site plan #2 shows a 30-foot wide one-way drive, with
no parking in front of the building. This drive would access the
new 17 space lot on the scuthern one-fourth of the property. The
new parking lot would also be accessed the same as site plan #1.

Both plans discuss expansion and shifting of the existing outside
display area. Several trees will probably have to be removed if
either site plan was implemented.

No Highway 179 improvements are proposed in either case.

SITE CHARACTERISTICS

o .83 acres
. physical improvements include:
- 2,250 square feet of retail space in enclosed buildings
~ 5,000 square feet of outside retail display area
- 1,950 square foot single family dwelling
- 1,300 square foot pottery shop with kiln
- 590 square feet of storage space
- 750 square foot workshop
- sculpture (to be relocated)
- 2 freestanding signs
i current building coverage approximately 17%
° parking located between gallery and Highway 179

DEVELOPMENT PROPOSAL

. conditional use permit requested to allow for expansion of
nonconforming use
. if approved, would allow for continued use of 5,000 square

foot outside sales/display area with minor modifications, and
construction of 17-space parking lot on southern one-fourth
of property



Staff Report

Son Silver West Gallery

September 15, 1992, Page £

Access

. Highway 179 for existing and proposed parking areas
Parking

. as previously discussed in report

Grading/Drainage

. grading for new parking lot
. existing minor drainageway culverted and filled

Wastewater Disposal

. no alterations to existing septic system

Signage

. parking lot identification signs only
° unlit, wood construction

Outside Lighting

. existing lighting

- signage floodlights

- security floodlights

- mercury vapor pole in outside display area
. no new lighting proposed

Vegetation/Landscaping

. several existing trees may have to be removed
. no landscaping information provided

Qutside Display Area/Screening Reguirements

o Section 211.08 (Open Air Business) of Interim Zoning
Ordinance requires screening of outside display areas.

. wooden fencing/living and dead ocotillo cactus proposed for
screening, similar to existing screening on west boundary of
display area



Staff Report
Son Silver West Gallery
September 15, 1992, Page 5

COMMENTS AND CONCERNS

Community Development

34 parking spaces are required; 17-20 are provided.
Applicant's parking proposal, although not in compliance with
Ordinance requirements, represents an improvement over a less
than ideal existing situation. Planning and Zoning
Commission has authority to waive parking requirements under
a CUP approval.

New parking lot must be screened from the residentially zoned
property immediately to the south. Staff suggests fencing
and/or landscaping.

Existing mercury vapor light should be changed to sodium type
and properly shielded.

The new parking lot should be designed around existing trees
s0 that they are minimally affected by the proposed
improvements

Engineering Department

agrees with ADOT regarding the need for improvements to
Highway 179

could support alternative #2 if Highway 179 improvements were
included

could not support alternative #1

Police Department

numerous left-turn related accidents have occurred at this
location caused by northbound Highway 179 traffic turning
into existing parking area; addition of new parking area will
aggravate existing potentially dangerous left-turn situation
sight distance from new parking lot to the south on Highway
179 is inadequate

Arizona Department of Transportation {ADOT)

traffic impact study does not demonstrate the need for three
driveways; only one driveway is needed for a development of
this size

widening of Highway 179 to provide a left-hand turn lane for
north-bound traffic and a deceleration lane for southbound
traffic is strongly recommended



Staff Report
Son Silver West Gallery
September 15, 1992, Page 6

ANALYSIS
Staff's review focused on:

Compliance with Ordinance and Reviewing Agency Reguirements

The proposal is not in compliance with the Parking Ordinance, but
does provide substantially more on-site parking than what
currently exists. However, access to the parking area is a major
safety concern of City staff and ADOT.

Consistency with Community Plan

Consistent as follows:

. designated as commercial on land use map

4 compatible with existing topography, vegetation and scenic
vistas

. retain and encourage commercial uses which respect existing

positive characteristics of the city and its natural
environment, and are compatible with adjacent uses

Inconsistent as follows:
. as proposed, adequate site access mitigation measures {left-
turn lane and restricted access) have not been provided to

the satisfaction of City staff and ADOT

Compliance with Conditional Use Permit Reguirements

Conditional use permit is required for expansions of
nonconforming uses and outside sales/display areas. If
adequately conditioned to address safety concerns of City staff
and ADOT, staff does not find the CUP request inconsistent with
findings set forth in Section 208.07 of the Interim Zoning
Ordinance.

RECOMMENDATION

The current use of the southern one-half of the subject property,
specifically the 5,000 square foot outside sales/display area has
been the subject of City zoning enforcement actions for
approximately three years. In the spirit of trying to achieve
voluntary compliance with ordinance requirements wherever
possible, City staff has exercised great patience and tolerance
with the owners of Son Silver West to achieve a reascnable
solution to the alleged violations alternative to Court
enforcement.



Staff Report
Son Silver West Gallery
September 15, 1992, Page 7

The applicant is pursuing an avenue of administrative relief (CUP
request) which, if approved, would allow for the continued use of
the disputed display area and the construction of a new parking
area. Staff supports this approach contingent upon the provision
of access to the site in a manner that addresses the safety
concerns of the City Engineering and Police Departments, as well
as the requirements of the Arizona Department of Transportation.
Staff therefore recommends approval of case number CUP 92-3 (site
plan #2) based on substantial compliance with Ordinance
requirements, applicable sections of the Community Plan and
conditional use permit findings and subject to the following
conditions of approval:

1. Highway 179 shall be improved as specifically required by the
Arizona Department of Transportation.

2. Encroachment permits shall be obtained from ADOT for all
Highway 179 improvements.

3. All ADOT required improvements to Highway 179 shall be
completed to the specifications of ADOT and improvements to
the new on-site parking area to the specifications of the
City Engineer within one year of conditional use permit
approval. The new parking area shall not be utilized for
customer or employee parking until all above-referenced
improvements are satisfactorily completed.

4. Prior to grading permit issuance, grading and drainage plans
for the proposed changes to the drainage path on the property
shall be approved by the City Engineer.

5. The outside sales/display area shall be completely enclosed
and screened by a six~foot high fence/ocotillo cactus to the
satisfaction of the Director of Community Development.

6. The parking lot directional sign shall be installed in
accordance with the City's Sign Requlations and shall be
consistent with the design theme of the other wood signs at
the gallery.

7. The existing mercury vapor light located in the display area
shall be changed to a sodium type and shielded so the
illumination is confined to the subject property boundaries.

8. All other exterior outside lighting shall be shielded to the
specifications of the Director of Community Development.



Staff Report
Son Silver West Gallery
September 15, 1992, Page 8§

9. Adequate screening of the parking lot along the southern
boundary of the subject property shall be provided to the
specifications of the Director of Community Development.

10. Existing trees located within the proposed parking area shall
not be removed and shall be incorporated into the new parking
lot.



February 2, 1990

Mr. Tom Schafer (hand delivered)
Community Development Director

City of Sedona

P. 0. Box 30002

Sedona, Arizona 86336

Re: Son Silver West Gallery Land Use
Dear Mr. Schafer:

In accordance with the request of Mr. and Mrs. Robson,
the current owners and operators of the Sun Silver West Gallery,
this letter is provided to describe the character of the business
which existed at the La Galleria Art Gallery prior to my selling
it to Mr. and Mrs. Robson. During my ownership of La Galleria, I
also conducted the outdoor display of pottery, chimes, chilies,
and southwestern art-and-craft items.

I have been familiar with the Sedona area for in excess
of 25 years. The outdoor display area and gallery presently
maintained by the Robsons is compatible with that which was done
at that location in my previous business.

Sincerely,

Pk, Coread s Dot

Ms. Ernestine Todd
Previous Owner

cc: John J. Dempsey; Aspey, Watkins & Diesel
Mr. and Mrs. Robson; Sun Silver West Gallery, Inc.

Exhibit 4
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STATE OF ARIZONA o | HEREBY CERTIFY THAT THE WITHIN INSTRUMENT ~ FEENO
COUNTY OF COCONING - WAS FILED FOR RECORD IN COCONINO COUNTY, 20 PAGE 5 7,6
il STATE OF ARIZONA, . DOCKET
5 AND GFFICIAL SEAL. onre__JAN 201981 -3 50
FoNE N , HELEN |. HUDGENS .
wls D 0 ANo ot s,  COSONINO COUNTY RECORDER e TRST AMBRICAN TITLE INS. CO. OF AZ.

~ the following described real property situate in Coconino

_ be determined to be peculiarly essential t

My commission expires’ EUE:KET 820 PAE 872 !

DEPUTY

e tite swaueus e

' Witness my hand and official seal.

When recorded, mail to
L"O/LMM/V\/\ M . County Recorder

o0 Ryt b/ By
Lo o svn [ 8336 Deputy Recorder
+— > ‘) 2
Order No. 02-038343 JOINT TENANCY DEED

For the consideration of Ten and NO/100 Dollars, and other valuable considprdiions, I or we,

MARY ERNESTINE NESTLER TODD, a married woman dealing wit
separate property, aka Mary Ernestine Nestler

do hereby convey to
WILLIAM ROBSON and LINDI'\.‘ROBSON, husband and wife

I

TRACT 42, BROKEN ARROW SUBDIVISION, as shown on plat
records of Coconino County, Arizona.
e

EXCEPTING and RESERVING unto the United Sta
August 1, 1946 (Stat 755) all uranium, thor

or not of commercial value, as set forth i

And the Grantor.___do___warrant the title ag
set forth.
eir intention to acquire said premises as joint
munity property or as tenants in common.

" MARY @RNESTING NESTLER TODD v i i 1
aka Mary Ernestine Nestler RIS

- ‘-
" !

.....................................

This instrument was_acknowledged before me t‘};i's‘.,
w]q . .. % day ofW, 3.k,
illiam Robson and Linda Robson .

C

19,8
......... day of ....
Mary Ernestine

aka Mary Fxnestine Nestler
. <>~...

iscion Lxpires Aug., 27, 1983

FATCOA 6052 (Rev. 8/79)
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EXHIBIT “6”
DUPLICATE EXHIBIT PLEASE SEE EXHIBIT “3”

Staff Report to P&Z Commission
September 15, 1992
Case No. CUP 92-3

Exhibit 6
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Planning al Zoning Commission
Minutes: September 15, 1992
Regular Meeting -- Page 4

VOTE:

SIX VOTES IN FAVO OPPOSED =-- MOTION UNANIMOUSLY
CARRIED.

*AGENDA ITEM NUMBER SEVEN WAS_ CONDUCTED AS A PUBLIC HEARING*

7. DISCUSSION/POSSIBLE ACTION REGARDING A REQUEST FOR A
CONDITIONAL USE PERMIT (CUP) TO ALLOW FOR THE EXPANSION OF A
NON-CONFORMING USE (THE SON SILVER WEST GALLERY) AND TO ALLOW
FOR OUTSIDE SALES AND DISPLAY ITEMS. IN ADDITION TO THE
OUTSIDE SALES AND DISPLAY AREA, THE CONSTRUCTION OF A CUSTOMER
PARKING LOT IS ALSO REQUESTED.

Applicant: William and Linda Rose Robson -
Son Silver West Gallery

Case Number: CUP 92-3

THE SUBJECT PROPERTY IS LOCATED ALONG THE WEST SIDE OF SR 179
APPROXIMATELY TWO HUNDRED (200' FEET SOUTH OF_ THE SR 179
ARROW DRIVE INTERSECTION. THE SUBJECT SITE IS IDENTIFIED AS
ASSESSOR'S PARCEL NUMBERS 401-31-012 AND 013.

Vice-Chair McAllister declared a Conflict of Interest and left

the dais.
Staff's Presentation
Staff -- Mr. O'Brien:
° Summarized the request, as well as the background,

history, and previous levels of review, as outlined in
Staff's Report to the Commission dated September 15, 1992
(attached to original minutes).

° Staff addressed comments and concerns of the Commission
from the Commissions Study Session of September 10, 1992.

° Staff recommended approval.

° Two alternative site plans have been submitted for
consideration.

Discussion -- Commission and Staff:

. Current parking requirements won't be met if alternate #2

is completely adhered to.

e Staff felt the property was being made less
deficient and closer to compliance.

Exhibit 8
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L Previous public comment, pro and con, since 1991, has
been substantial and should be considered.

- Pro: 3 letters and a petition with 260 signatures,
substantially non-resident signatures (attached to
original minutes).

- Con: 22 letters from residents and a petition with
120 resident signatures (attached +to original
minutes).

° Correct Staff Report, change applicable wording to Broken
Arrow instead of Broken Arrow Heights.

e  Discussion regarding:
- The relationship of parking to the usable space.

- ADOT's role in the approval process relative to the
jurisdiction of the Commission.

Staff:
° Staff recommendations could be changed by the Commission.

city Attorney:

° Would be concerned if a property was conditioned so that
it couldn't perform because of being caught between two
jurisdictions.

Discussion -- Commission and Staff:

° ADOT has jurisdiction over the state highway.

- ADOT's ©position has not changed since the
Commission's last hearing on July 7th.

- Letter from ADOT dated August 26, 1992 (attached to
original minutes).

--= A left-turn lane isn't required, but is strongly
encouraged.

° Discussion regarding the relationship between parking
needs and retail square footage needs.

-- The Commission could waive or enforce parking
requirements.

° Explanation of Staff's methodology used to determine
parking specifications and recommendations.
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Minutes: September 15, 1992
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- Ramifications of the ratios used.

° Concern expressed regarding the calculation of square
footage based on the outside display area relative to the
site plan distributed this evening for Commission
consideration.

° Further concern regarding the discrepancies between the
maps, the current proposals, and the dates on the various
plans.

- No indication of changes has been made from the
Commission's previous hearing.

° Staff's report contains no - reference to the existing
parking and graveled area occurring across the street.

- The area isn't a legally established parking area.

Applicant's Presentation

Mr. Jack Dempsey, Applicant's Attorney:

J The issue isn't expansion; it's preservation. Nothing
will be expanded under the Conditional Use Permit.

o Issues of expansion and the closure of a business are not
being considered. A lot of misunderstanding follows the
project. The Commission isn't conducting a full public
hearing.

. Explanation of CC&R provisions relative to use of the
subject property.

- Designated as business lots in 1955.

° Explanation of the history of the business, the
perception surrounding the history, and previous
procedural approvals granted by the County and City.

° Concerned with the timing of the requirements by the City
relative to ADOT improvements.

° Re-zoning versus a Conditional Use Permit.

Discussion -- Commission and Mr. Dempsey:

° Three hundred plus signatures were obtained on a petition
supporting issuance of a Conditional Use Permit.

J Expansion of the property, if any, took place in the
1960's and 1960's, prior to Incorporation.
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- Coconino County Assessor records erroneously show
the property as vacant in 1986.

° Discussion and explanation regarding the City's code
enforcement efforts relative to the subject property.

- In 1989 the City issued a citation for expansion.

- The request for a Conditional Use Permit would
grant administrative relief.

. Neither the plat nor the CC&R's have been amended since
their recordation in 1955.

° Concern expressed regarding the existing family residence
and the possibility of it being converted to additional
commercial space.

Mr. Bill Robson, Applicant and Owner:

° The existing residence will always be a home; there will
be no retail conversion.

THE PUBLIC HEARING WAS OPENED.

Frank Stobinski, 400 Fox Road -- Sedona, Arizona:

° Supported the Applicant's request.

° Employee of Son Silver West and resident of the City.
The request should be approved for the sake of the
employees working for the Applicants.

Stephen Stobinski, 378 Fox Road -- Sedona, Arizona:
° Supported the Applicant's request.

° Five year resident of the City; felt the subject property
looked great.

° Suggested the Commission be fair and support the local
business. Sales Tax revenues are generated by business.

Diane Harvey, 1355 lLee Mountain Road —-- Sedona, Arizona:

° Registered written support for the Applicant's request;
didn't orally address the Commission.
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Chuck Bemtas, 1569 East Ramar -- Riviera, Arizona:

° Questioned the Commission on the ongoing SR 179 Corridor
Study relative to property owned adjacent to the subject
property.

Recorder's Note: Steve Swanson, City Engineer, updated Mr.

Bemtas on the nature and results to date of
the S8tudy; further contacts for information
were given.

Fred Dolinter (card not submitted for reference), Hohokom
Circle —-- Sedona, Arizona:

° Supported the Applicant's request.

e Fifteen year resident of Sedé%a.

° The gallery has been operating since 1977 and has been

improved since the Robson's ownership.
° The gallery isn't the only SR 179 existing business.

Marc Avery, 930 Jordan Road -- Sedona, Arizona:

° Registered written support for the Applicant's request;
didn't orally address the Commission.

Robert Shields (card not submitted for reference), Cathedral
area -- Sedona, Arizona:

° Supported the Applicant's request.

Maleese Black, 324 Bowstring Drive -- Sedona, Arizona:

] Opposed to the request.
° Member of the Broken Arrow Homeowner's Association.
° The subdivision's developer didn't look to the future in

designing and designating the lots as a business nature.

- Correct the wrongs of the past, allow improvement
to move forward.

° Existing traffic hazards and concerns are substantially
greater than stated.

° The City should wait for completion of the SR 179
Corridor Study before making further traffic commitments
to the area.
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° The La Galleria had no outdoor display.

Bertha Iongtin, 335 Bowstring Drive -- Sedona, Arizona:

° Registered written opposition for the Applicant's
request; didn't orally address the Commission.

Katheryn Shrode, 238 Paramount, PO Box 1949 -- Sedona,
Arizona:

° Opposed to the request.

° Expressed concern regarding the appearance of the subject

property, existing traffic hazards, access issues, and
increased traffic problems.

Bob Wilson, 38 Badger Drive -- Sedona, Arizona:

° Favored the Applicant's request.
° The Mexican appearance of the gallery looks nice.
. Suggested a fence be erected if the Commission endorsed

alternate #2.

° Problems should be solved on the basis of existing
problems of today; not the past.

° The property's history is irrelevant.
L Additional parking areas should be provided.
THE PUBLIC HEARING WAS CLOSED.
MOTION:
COMMISSIONER PEPPER MOVED THE COMMISSION ADJOURN TO AN

EXECUTIVE SESSION TO OBTAIN LEGAL ADVICE AFTER A TEN-MINUTE
RECESS. SECOND BY COMMISSIONER ROBERTS.

VOTE:
FIVE VOTES IN FAVOR, NONE OPPOSED =-- MOTION UNANIMOUSLY
CARRIED.

Recorder's Note: After a ten-minute recess, at about 8:00 p.m.,

the Commission adjourned to an Executive
Session in the Director's Office, Department
of Community Development.

The Commission returned to open session at
8:30 p.m.
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City Attorney:

Met 1in Executive Session to discuss concerns of the
Commission and possible methods of mitigation through
revisions to Staff recommended Conditions of Approval as
well as additional Conditions.

Under penalty of law, discussions during an Executive
Session are confidential.

Discussion —-- Commission:

Suggestion that the Applicant consider lowering the park
requirements by decreasing the outdoor display space and
converting ex1st1ng indoor re51dent1al space instead.

Discussion regarding the ownership of the subject
property, specifically the different owners of two
individual lots, and the terms of the agreement allowing
display.

- The Applicant was willing to commit to never
selling the subject property.

- The use of the property runs with the land.

Discussion regarding designation of the subject property
in the Community Plan.

- Existing commercial uses are intended to be
reflected.

The Applicant's rezoning application was withdrawn
because increased commercial activities was not the
intent.

Issuance of a Conditional Use Permit shouldn't be
construed as a municipal endorsement of commercial
sprawling.

Conditional Use Permits don't reflect changes in zoning
or the Community Plan.

Discussion regardlng Staff's interpretation of Community
Plan provisions relative to land-use boundaries.

Discussion regarding the terms and provisions of the
CC&R's,

-- The City cannot enforce CC&R's.
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MOTION:

COMMISSIONER ROBERTS MOVED APPROVAL OF CASE NUMBER CUP 92-3,
SITE PLAN #2, BASED ON SUBSTANTIAL COMPLIANCE WITH ORDINANCE
REQUIREMENTS, APPLICABLE SECTIONS OF THE COMMUNITY PLAN, AND
CONDITIONAL USE PERMIT FINDINGS AND SUBJECT TO THE CONDITIONS
OF APPROVAL AS AMENDED (amendments are shown below).

Add a new Condition #1 and re-number accordingly. Number 1 to
read:

1. Uses and physical improvements on the subject property
shall not exceed those as characterized in Staff's Report
dated September 15, 1992 and as shown on the site plan,
and as reviewed and approved by the Planning and Zoning
Commission. ,

Re-number original #1 to #2, and change to read:

2. The Applicant shall be responsible for Highway 179
improvements as specifically required by the Arizona
Department of Transportation.

Re-number original #3 to #4, and delete the last sentence, to
read:

4. All ADOT required improvements to Highway 179 shall be
completed to the specifications of ADOT and improvements
to the new on-site parking area to the specifications of
the City Engineer within one year of Conditional Use
Permit approval.

Re-number original #5 to #6, and change to read:

6. The outside sales/display area shall be screened by a
six-foot high fence/ocotillo cactus to the satisfaction
of the Director of Community Development.

Re-number original #10 to #11, and change to read:

11. Existing trees located within the proposed parking area
shall be maintained and incorporated into the new parking
lot. In the event a tree doesn't survive due to

vehicular compaction, replacement with trees of a
comparable size and height shall be required.

Add a new condition, to read:
12. Individual parcels shall be combined into one parcel.

SECOND BY COMMISSIONER GUNNING.

| =bf
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ROLL, CALL VOTE:

FOUR VOTES IN FAVOR, ONE (SOBOLOFF) OPPOSED -- MOTION CARRIED.

Discussion:

® Though the Conditional Use Permit isn't an ideal solution
to existing problems, the Commission should use its
energies productively.

Vice-Chair McAllister returned to the dais.

*, REPORTSL_;A_I_@NOUNCEMENTé\ == REPORT FROM THE DIRECTOR ON}%,'(PEAL TO
CITY COUNCIL REGARDING\EL MUNDO MAGICO GALLERY (Contijinued from
Agenda Item #4).

Staff -- Mr. Schafer:

° Requested by Chairman \Rawlins, Septembeft 10, 1992 memo
(attached to original\ minutes) to Answer questions
relative to the determination by the Commission, and
subsequent appeal to the\Council, that a Public Hearing

iey approval.

Recorder's Note: Bulleted question
in his memorandum ‘-/Staff's response to the

questions follow.

J Article 17, Commission's

- No instrument was appealed; an action was appealed.
- The Commission Mas the authdrity under design
review provisighs to decide \whether a public
hearing should be required or wh&ther Staff should
handle smaller projects.

° Why was the Cg ppeal?
- It's ngver been Staff's practice to\ advise of
pendi
-- Staf ppeal is
mad :

12§
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2940 Southwest Drive
P.O. Box 30002
Sedona, Arizona 86336
(602) 282-3113

T DD (602) 282-3113
FAX (602) 282-7207

September 21, 1992

William and Linda Rose Robson
Son Silver West Gallery

1476 Highway 179

Sedona, AZ 86336

RE: Case number CUP 92-3
Dear Mr. and Mrs. Robson:

On September 15, 1992, the Planning and Zoning Commission approved
case number CUP 92-3 subject to the attached conditions of
approval.

As the applicant in the above matter, your signature is required at
the bottom of this letter confirming your agreement to comply with
the attached conditions. Please sign and date in the space
provided and return this letter and the conditions to the
Department of Community Development as soon as possible.

Sincerely,

Gt O Dpin

John P. O'Brien, Associate Planner
Department of Community Development

Enclosure

CONFIRMATION

%l W2/ 7=

Applicant Date

Exhibit 9



10.

11.

12.

CONDITIONS OF APPROVAL AS APPROVED BY THE
PLANNING AND ZONING COMMISSION FOR CASE NUMBER CUP 92-3
SON SILVER WEST GALLERY

Uses and physical improvements on the subject property shall
not exceed those as characterized in the staff report dated
September 15, 1992, and as approved by the Planning and Zoning
Commission (alternate site plan #2).

The applicant shall be responsible for the provision of
Highway 179 improvements as specifically required by the
Arizona Department of Transportation.

Encroachment permits shall be obtained from ADOT for all
Highway 179 improvements.

All ADOT required improvements to Highway 179 shall be
completed to the specifications of ADOT and improvements to
the new on-site parking area to the specifications of the City
Engineer within one year of conditional use permit approval.

Prior to grading permit issuance, grading and drainage plans
for the proposed changes to the drainage path on the property
shall be approved by the City Engineer.

The outside sales/display area shall be screened by a six-foot
high fence/ocotillo cactus to the satisfaction of the Director
of Community Development.

The parking lot directional sign shall be installed in
accordance with the City's Sign Requlations and shall be
consistent with the design theme of the other wood signs at
the gallery.

The existing mercury vapor light located in the display area
shall be changed to a sodium type and shielded so the
illumination is confined to the subject property boundaries.

All other exterior outside lighting shall be shielded to the
specifications of the Director of Community Development.

Adequate screening of the parking lot along the southern
boundary of the subject property shall be provided to the
specifications of the Director of Community Development.

Existing trees located within the proposed parking area shall
be maintained and incorporated into the new parking lot. 1In
the event such trees do not survive due to vehicular
compaction, replacement with trees of a comparable size and
type shall be required.

Individual parcels shall be combined into a single parcel and
maintained under common ownership for purposes of operation
and maintenance of the authorized uses.
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2940 Southwest Drive
P.Q. Box 30002
Sedonaq, Arizona 86339
(602) 282-3113

T DD (602) 282-3113
FAX (602) 282-7207

AGREEMENT

This document sets forth the terms and conditions of an agreement
between the City of Sedona and the owners of the Son Silver West
Gallery.

WHEREAS, Son Silver West Gallery, located at 1476 Hwy. 179 in
Sedona, Arizona is a nonconforming business use in a C-RS-18,000
zone (Single Family Residential); and

WHEREAS, the nonconforming aspects of said use were expanded in
1989 without benefit of approval of a conditional use permit, as
required by Section 204.01 of the City of Sedona Interim Zoning
Ordinance; and

WHEREAS, an "after the fact" conditional use permit was approved
by the Planning and Zoning Commission for the City of Sedona on
September 15, 1992; and

WHEREAS, in association with the granting of the conditional use
permit, certain conditions of approval were acknowledged and
agreed to by the owners of Son Silver West Gallery, Mr. and Mrs.
Bill Robson, on October 20, 1992; and

WHEREAS, certain site improvements associated with said approval
were not completed, as required by ordinance, within one year
from the date of the conditional use permit approval; and

WHEREAS, the owners of Son Silver West Gallery, Mr. and Mrs. Bill
Robson, have requested additional time in which to complete said
improvements;

Now, therefore, the following AGREEMENT represents the terms and
conditions under which the noted improvements are to be provided.

Parking lot screening and landscaping (condition 10 of the
Planning and Zoning Commission's approval on September 15, 1992)

. The south and east sides of the parking lot shall be
screened with earthen berms and landscaped to the
satisfaction of the Director of Community Development no
later than July 1, 1994.

Mercury vapor lighting (condition 8)

. All mercury vapor lighting shall be eliminated no later than
August 1, 1994.

Exhibit 12
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Other lighting (condition 9)

. Parking lot lighting shall be installed no later than August
1, 1994. All lighting shall be shielded to the satisfaction
of the Director of Community Development no later than
August 15, 1994.

Display area screening (condition 6)

. Earthen berms shall be provided along the east side of the
newly established display area in front of the gallery
adjacent to Hwy. 179 to the satisfaction of the Director of
Community Development no later than August 1, 1994.

. Screen landscaping shall be provided within the earthen
bermed area along the east side of the newly established
display area in front of the gallery adjacent to Hwy. 179 to
the satisfaction of the Director of Community Development no
later than October 1, 1994.

. Additional visual screening of all outside display areas by
use of a combination of earthen berming, landscaping and
rustic fencing shall be completed to the satisfaction of the
Director of Community Development no later than October 1,

1994.
Improvements to Hwy. 179 (condition 4)

. All required improvements to Hwy. 179 shall commence no
later than April 1, 1995, shall be diligently pursued and
shall be completed no later than July 1, 1995.

In consideration of the fact that this agreement assumes public
use of the newly established parking lot area on the south side
of the property prior to the completion of Hwy. 179 lmprovements
as required by the Arizona Department of Transportation, the
owners hereby agree to hold harmless and indemnify the City of
Sedona against all costs, damages, penalties, expenses and fees
(including court costs and attorney's fees), from any and all
liability claims that may result from, arise out of or relate to
vehicular use of the site ingress/egress prior to completion of
such improvements.

The agreement is hereby entered into as of <:Xbb%£—— ¢ 1994

by parties so authorized as signed below

N Qﬁk %

City of Hedona ?Q,SLlVer Wg’t é 97,‘:
(2) (/’ W /ULS 2

N2



2940 Southwest NDrive
P.O. Box 30001
Sedona, Arizona 86336
(602) 282-3113

T DD (602) 282-3113
FAX (602) 282-7207

February 22, 1995

Mr. Bill Robson

Son Silver West Gallery
1476 Hwy. 179

Sedona, AZ 86336

RE: STATUS OF THE SON SILVER WEST GALLERY EXPANSION
Dear Bill:

On June 7, 1994, you entered into an agreement with Tom Schafer,
Director of Community Development, regarding the timing of
completion of required improvements at the Son Silver West
Gallery. As of this date, all required improvements have been
completed with the exception of the elimination of the existing
mercury vapor lighting on the property, installation of
additional parking lot lighting and the construction of SR 179
improvements. The lighting items were to have been completed by
the middle of August, 1994. The SR 179 improvements shall
commence no later than April 1, 1995, and be completed no later
than July 1, 1995.

Please complete the lighting items as soon as possible and be
aware that the SR 179 improvements need to be started by April 1,
1995. Don't hesitate to contact me at 282-1154 if you have any
questions.

Sincerely,

G5 D Brion

John O'Brien, Associate Planner
Department of Community Development

Exhibit 13
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2940 Southwe[/‘»')rive
P.O. Box 3000~ __
Sedona, Arizona 86336
(602) 282-3113

T DD (602) 282-3113
FAX (602) 282-7207

May 16, 1995

Mr. Bill Robson

Son Silver West Gallery
1476 Hwy. 179

Sedona, AZ 86336

RE: STATUS OF THE SON SILVER WEST GALLERY EXPANSION
Dear Bill:

On June 7, 1994, you entered into an agreement with Tom Schafer,
now the Assistant City Manager of Operations, relating to case
number CUP 92-3 and regarding the timing of completion of
required improvements at the Son Silver West Gallery. Per the
agreement, the construction of required SR 179 improvements was
to have been started no later than April 1, 1995, and be
completed no later than July 1, 1995. As of this date, it does
not appear that you have commenced construction of the SR 179
improvements. Please be advised that the improvements must be
completed by July 1, 1995, or you will be in violation of the
conditions of the agreement and the conditions associated with
case number CUP 92-3.

Please give me a call at 282-1154 and let me know when you intend
to complete the required improvements.

Sincerely,

Gl B o

John O'Brien, Associate Planner
Department of Community Development

Exhibit 14



[I\_/Iike Raber - Son §iﬂ(er West _ - _ ) Page 1

From: Beth Escobar

To: Gioello, Nicholas; Levin, Kathy; Raber, Mike
Date: 3/15/2007 12:07:04 PM

Subject: Son Silver West

| have reviewed the existing CUP file, CUP92-3, for the Son Silver West property and offer the following
summary for your review:

-the CUP was granted, per Section 208.07 of the Interim Zoning Ordinance, for expansion of
nonconforming use and outside sales/display area. The CUP allowed for expansion of the parking lot to 20
spaces, and made the 5,000 square feet of outdoor retail space an allowed use.

-At the time the CUP was consistent with the Community Plan which designated the land use for this
parcel as commercial.

-There were 12 conditions of approval for the CUP, including screening of outside display and
improvements to the ADOT row which including grading and paving to improve drainage and safety. It is
unclear in the file whether these improvements were ever made to the satisfaction of ADOT. It looks like
the requirements were just absorbed into the current ADOT improvement project.

-There was no expiration date to the CUP.

-In January 2006 a Notice of Violation was filed against the property along with a suspension of CUP92-
03. The NOV cited an addition to a storage building, operation of an information booth for an off-site
resort, and screening not being in compliance. The NOV also noted encroachment of commercial
activities, including parking, onto the undeveloped property to the south.

-The properties were brought into compliance by March 2006 and the CUP was reinstated.

| hope this information is helpful. Let me know if you have any questions.

Beth Escobar

Associate Planner

Current Planning Division
Phone: (928) 203-5044

Fax: (928) 204-7124

Email: bescobar@sedonaaz.gov
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MEETING NOTES

Meeting with Son Silver West on 8/20/04

ADOT

Date Issued: August 23, 2004

To: File

From: Jennifer Livingston ADOT
Steve O’Brien DMJM+HARRIS
Bill Robson Son Silver West
Rio Robson Son Silver West

The following meeting notes set forth our understanding of the discussions and decisions made at this
meeting. If you have any questions, additions or comments, please contact the author immediately. If we
do not hear from you within 10 days, we will assume that our understandings are the same. We are
proceeding based upon the contents of these meeting notes.

« Steve O’Brien explained the features of the PPC to the Robsons. Their largest concern is
access to the property.

 The business is operating under a special use permit. They have ten employees and are
now receiving shipments from overseas.

 They have 40-foot container trucks that deliver shipments from China. Currently, they stop
traffic on SR 179 and back the trucks into the site to unload. They also have Federal
Express trucks approximately three times each week.

« The Robsons also own the parcel directly south of the retail shop. The parcel is zoned
residential.

» The Robsons had prepared engineering drawings to construct a northbound left-turn lane
at their driveway. He has installed some of the fill and drainage improvements on the east
side of SR 179. He has a permit from ADOT (No. 59955) issued in 1993 for the left-turn
lane. This permit was amended in 1994 to add landscaping. Shephard-Wesnitzer
completed the traffic impact study and construction plans for the left-turn improvement.

« Steve O'Brien explained the Project Team’s concern with providing a full median break at
his existing driveway due to the proximity of the driveway to the roundabout that will be
constructed at Arrow Drive. It was discussed and agreed that constructing a new driveway
at approximately Sta. 641+00 would be a better location for a median break on SR 179.
This driveway would be on the residential property just south of the pavement parking area.
This would also allow circulation of large delivery trucks to the site and eliminate any
backing up of large trucks on SR 179. His existing driveway would remain but operate at a
right-in/right-out access to the property.
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MEETING NOTES

ADOT

Meeting with Son Silver West on August 20, 2004
Page 2 of 2

o Steve O'Brien and Jennifer Livingston would discuss with John O’Brien of the City of
Sedona regarding the possibility of using the residential Iot to construct the new driveway.

« Construction phasing was discussed with Robsons. The construction phasing will take in
account the construction timing of the Uptown Enhancement project to minimize
construction impacts to the area.



RECORD OF CONVERSATION

o

ADOT

Date: 9-9-04 Time: 11:45 PM
Conversation With: Bill Robson Of: Son Silver West
Phone #:

Address:
City: State: Zip:

Add to Mailing List [X
Project: Segment 3

Discussion: I called to inform Mr. Robson that the City would allow him to use the parcel next to his
business as a driveway and graded isle way to access his paved parking area. The City will not allow the
expansion of the paved parking lot. Given this information, the project team would incorporate a full
median break at the location discuss previously during our site visit on 8-20-04.

Action (if applicable)

Team Member Name: Steve O’Brien

Copy to: file Topic: Son Silver West Access



DEPARTMENT OF COMMUNITY DEVELOPMENT

Development Services Division

Tel.: 928-204-7114
104 Road Runner Drive Fax: 928-204-7124

Sedona, Arizona 86336 TDD: 928-204-7102
jwindham@sedonaaz.gov

January 11, 2006

Mr. Bill and Mrs. Linda Rose Robson
1476 Highway 179
Sedona, AZ 86336

Linda Rose Robson, Statutory Agent
Son Silver West Gallery, Inc

1476 Highway 179

Sedona, AZ 86336

NOTICE OF VIOLATIONS AND SUPENSION OF CONDITIONAL USE PERMIT CUP 92-03

Dear Mr. and Mrs. Robson:

Our office has received complaints regarding the following properties owned by you and located within
the Sedona city limits:

(1) Son Silver West Gallery - tax parcel 401-31-012A
(2) A vacant residential property - tax parcel 401-31-011
(3) Your single-family residence located at 61 Arrow Drive - tax parcel 401-31-016

Thank you for meeting with John Egan and Jim Windham on December 21, 2005 at your business Son
Silver West Gallery, when we discussed issues raised in the complaint letter of December 12, 2005. A
copy of that letter was provided to you from our office on December 22, 2005. This letter outlines each
property listed above with the code violations we observed, time-lines for your compliance,
enforcement actions for non-compliance and any appeal rights you may have.

Please refer to the following information regarding those properties:

Son Silver West Gallery - Tax Parcel 401-31-012A

A Conditional Use Permit (CUP 92.3) was issued to this property on September 15, 1992 and was
subject to the attached conditions of approval signed by you on October 20, 1992.

Condition #1 states, ““ Uses and physical improvements on the subject property shall not exceed those
as characterized in the staff report dated September 15, 1992, and as approved by the Planning and
Zoning Commission”.

The City of Sedona believes you are in violation of CUP 92-3, the Sedona Land Development Code,
and the Sedona Building Code and, it is our opinion that you have changed the character of use on this
property, as described in the September 15, 1992 staff report, based on the following:
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e An addition was built to the storage building located along the southwest property lines without the
required building permit or Sedona Fire District approval, and was constructed within three feet and
six inches of the rear property line.

e A storage rack system, approximately fifteen feet high by twelve feet long adjacent to your southern
storage building, was erected without the required building permit and Sedona Fire District
approval.

e An information booth for an off-site resort is in operation in the parking lot area.

e A section of the required screen/landscaping wall along the south end of the parking lot area has
been removed.

Please be advised that per the Sedona Land Development Code, Section 402.10, “Revocation of a
Conditional Use Permit”, Subsection E.1, your CUP 92-3 is hereby suspended for failure to remain in
compliance with your conditions of approval. Although this suspension allows continued operation of
your business, you are hereby directed to comply with the following items by February 28, 2006:

e Remove the non-permitted addition to the storage building.

e Remove the non-permitted storage rack system.

e Remove and discontinue the resort information booth.

e Replace the required screen/landscaping wall along the southern boundary of the parking lot to the
satisfaction of the City of Sedona Director of Community Development.

Failure to address these items by February 28, 2006, may result in the scheduling of formal proceedings
with the Sedona Planning and Zoning Commission in order to conduct a revocation hearing per the
Sedona Land Development Code section 402.10.E.2. The City of Sedona may also file formal charges
in the Sedona Magistrate Court for violations of the Sedona Building Code and Land Development
Code.

An Adjacent Vacant Residential Property - Tax Parcel 401-31-011

The following violations of the Sedona Land Development Code have been observed on this property:

e Commercial outdoor storage on this undeveloped residential property; section 902.03.A.

e Use of vacant residential property for the storage and parking of commercial vehicles and trailers;
section 902.01.C & 902.03.B.

e Prohibited ingress and egress to a commercial business through an undeveloped residential
property; section 605.02.A.

e Storage of cut-up tree limbs and brush; section 909.B.

e Creating a non-approved access for customer parking on residential property; section 605.02.A.

e Creating a non-approved driveway cut/grading with out a required grading permit; section 805.

You are hereby directed to remove the outdoor storage from this property, discontinue the storage and
parking of commercial vehicles, and discontinue accessing your commercial business, “Son Silver West
Gallery” through this undeveloped residential property, and to control and prohibit customers from
parking on this vacant lot and obtain a grading permit or return the cut area back to pre-graded
condition by February 28, 2006. Failure to comply may result in filing enforcement actions through the
Sedona Magistrate Court.

2

W:\5. DEPARTMENTS\COMMUNITY DEVELOPMENT\SON SILVER WEST\CORRESPONCENCE- SON SILVER WEST\SONSILVER WEST FILE.DOC
July 31, 2015



Your Single-Family Residence - 61 Arrow Drive - Tax Parcel 401-31-016

e |t has been observed that your property located at 61 Arrow Drive is being used for the parking of
your Son Silver West Gallery employees’ vehicles. This is a violation of the Sedona Land
Development Code, Section 605.02.

e Non-compliant storage of an unscreened trailer in the front yard area.

You are hereby directed to discontinue allowing the employees of your commercial business to park
their vehicles at your place of residence, located at 61 Arrow Drive. Your trailer needs to be parked or
stored in the rear or side yard and screened from adjacent property views, by use of a fence or wall.
Compliance must be met by February 28, 2006. Please be advised that you will need to obtain a
building permit if you choose to construct a new fence or screen wall. Failure to comply with this
directive may result in filing enforcement actions through the Sedona Magistrate Court.

The following are additional issues for your consideration:

e Inaccordance with your CUP 92-3, regarding the approval and character of use outlined in the
September 15, 1992 staff report, the existing 1950 square foot single family residence located on tax
parcel 401-31-012A is to always remain as single family use and shall not be converted to office or
storage use. If this residence has been changed or the use of it converted, you will likewise, be in
violation of your conditions of approval.

e The piles of black plastic bags and pile of packing material located behind the storage racks are
unsightly and unscreened. This area must be cleaned up and the bags and packing material disposed
of in a proper manner.

e Please be advised that the City of Sedona has contacted the Arizona Department of Transportation
regarding the customer access to your vacant lot from Highway 179. They have indicated that this
has not been approved. They will address this issue with you.

You have several appeal rights available in regard to the above properties and the noted violations.

If you wish to discuss them, please contact Mr. John O’Brien, Director of Community Development for
the City of Sedona at 928-204-7114.

As per our discussion, you indicated that you are willing to bring your properties back into compliance
and address these issue in a cooperative manner. In this regard, the City of Sedona will conduct an
interim progress/compliance inspection on February 15, 2006. We look forward to resolving this matter
and working with you to achieve compliance. If you have any specific questions regarding compliance
issues, we are available to meet with you for discussion.

Sincerely,
Jim Windham, Development Services Supervisor John O’Brien, Director
Department of Community Development Department of Community Development

cc: City Attorney
Attachments

3
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DEPARTMENT OF COMMUNITY DEVELOPMENT

Development Services Division

Tel.: 928-204-7114
104 Road Runner Drive Fax: 928-204-7124

Sedona, Arizona 86336 TDD: 928-204-7102
jwindham@sedonaaz.gov

February 24, 2006

Mr. Bill and Mrs. Linda Rose Robson
1476 Highway 179
Sedona, AZ 86336

Linda Rose Robson, Statutory Agent
Son Silver West Gallery, Inc

1476 Highway 179

Sedona, AZ 86336

AMENDMENT TO NOTICE OF VIOLATION DATED JANUARY 11, 2006 REFERENCE
SUSPENSION OF CONDITIONAL USE PERMIT CUP 92-03

Dear Mr. and Mrs. Robson:

Thank you for meeting with John O’Brien and myself on February 16, 2006 regarding our Notice
of Violation (NOV) and Suspension of Conditional Use Permit CUP 92-03 issued to you on
January 11, 2006.

As we discussed at our meeting, several items needed clarification from our office regarding your
verbal responses to the January 11, 2006 NOV. This letter will serve as that clarification and will
also serve as an amendment to the January 11, 2006 NOV.

Son Silver West Gallery- Tax parcel 401-31-012A

e Since you have not provided any documentation from Tom Schafer, previous Director of
Community Development, regarding the “break” in the screen wall requirement per CUP92-
03, conditions of approval #10, you are hereby directed to reinstall the solid screen wall in the
same manner as the existing screen wall, to extend the full length of the southern property
boundary of the parking lot area. Please be advised that you must submit a required building
permit application for this work by February 28, 2006. You will then have 30 days from the
date of issuance of the building permit to complete this work. This issue will be re-evaluated
as part of the future SR 179 expansion project.

e The portable toilet must be removed from this property and discontinue its use by March 10,
2006. Your conditional use permit, CUP92-03 does not allow for the use of portable toilets on
your property.

e The resort information booth use must be removed from the property by February 28, 2006.
Your conditional use permit, CUP 92-03 does not allow for the use of a resort information

booth on your property. Exhibit 18
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e The demolition permit application has been received by our office and will be issued by
February 28, 2006. A condition of approval with a compliance date of June 15, 2006 to
remove the non-permitted addition to the southern storage shed and remove the storage rack
system will be attached to this permit, as agreed.

An adjacent vacant residential property- tax parcel 401-31-011

e Based on a February 24, 2006 site inspection by J. Andy Dickey, P.E., Associate Engineer, the
non-approved driveway cut/grading you preformed on this property is a violation of the Sedona
Land Development Code, Section 805. You must refill, compact and return this area to the
original natural grade line and condition by March 30, 2006.

e You must discontinue parking, storing, or using this residential property for parking, accessing
your commercial property or any other non-approved use by February 28, 2006.

Please provide your response to the use of the 1950 square foot single family residence by February
28, 2006, as you agreed.

Please be advised that your conditional use permit has specific conditions of approval with which
you must comply. You are not allowed to add uses, add structures, remove required screening, or
to commence any other such activities without first amending your use permit or by obtaining
approval from the City of Sedona. Your statement to us that you need to expand your business is
irrelevant in regard to your CUP conditions of approval. Your failure to address the above stated
actions by the stated dates will result in any legal enforcement actions allowed by law.

You are also advised that the remaining items listed on the Notice of Violation, dated January 11,
2006, remain in affect.

We look forward to resolving this matter and working with you to achieve compliance. If you have
any specific questions regarding this amended Notice of Violation or compliance issues, please
contact us at the above listed address or numbers.

Sincerely,
Jim Windham, Development Services Supervisor John O’Brien, Director
Department of Community Development Department of Community Development

cc: City Attorney

Attachments

acm:JW
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May 2, 2008

Mr. Rio Robson
Son Silver West
1476 Highway 179
Sedona, AZ 86336

RE: Temporary use of your southern lot, 401-31-011 and permanent parking lot project
Dear Rio,

This letter regards your proposal to work with Southwest Asphalt and Paving (SAP) to
turn your southern lot, 401-31-011 into a temporary staging area for the SR 179
construction project, and your future plans to develop this property as a permanent
parking lot for Son Silver West customers.

Southwest Asphalt and Paving may use 401-31-011 as a temporary staging area for the
SR 179 construction project provided the property is not used for fuel storage and no
trees are removed.

You also propose to develop 401-31-011 into a permanent parking lot for Son Silver
West customers. To do so will require approval of a major amendment to the Sedona
Community Plan and approval of a rezoning. The City of Sedona will be updating the
entire Community Plan starting in 2009. This is expected to be an 18-24 month process.
The public would then vote on the Community Plan update sometime in 2011. During
the update process, City staff plans to initiate discussion with the entire community
regarding acceptable future land uses along the SR 179 corridor, including the Son Silver
West property and 401-31-011.

You always have the option to file for a major amendment to the Community Plan and
rezoning of 401-31-012A separately from the citywide update. In accordance with
Arizona State Law, major amendments to the Community Plan are considered once per
year and our next deadline to file an application would be in April of 2009. The Planning
and Zoning Commission and City Council would consider the major amendment
applications in the summer and fall of 2009. Your zone change application could also be
filed at the same time as the major amendment. The filing fee for major amendments is
$1800 plus your share of the public noticing costs, which would run approximately
$8000. Public noticing costs are shared equally amongst all applicants filing for major
amendments.

Exhibit 19



The City prefers to undertake the "future land use discussion" of the entire SR 179
corridor as part of our next citywide Community Plan update rather than take in and
process individual requests from each property owner along the corridor. City staff’s
preference is that you wait for the citywide update so we can look at this issue
comprehensively and let the entire community decide the future land uses for the SR
179 corridor. However, if you want to propose a major amendment to the Community
Plan on your own, this is your prerogative. In pursuing a major amendment on your
own, please understand the Community Development staff would be hard pressed to
recommend approval of this individual request given that the citywide update is just
around the corner. We prefer to look at the entire corridor comprehensively, rather
than on a per property basis.

I hope this gives you the information you need. Please feel free to contact me at 204-
7123 if you have any questions.

Sincerely,

S0t 3 <

John O’Brien, Director
Community Development Department

Cc:  Jodie Filardo, Economic Planner
Michael Raber, Senior Long Range Planner



102 Roadrunner Drive
Sedona, Arizona 86336
DD (928) 204-7102
www.SedonaAZ.gov

May 19, 2011

Mr. Rio Robson
Son Silver West
1476 Highway 179
Sedona, AZ 86336

RE: ILLEGAL USE OF ASSESSOR’S PARCEL NUMBER 401-31-011
Dear Rio:

This letter is to inform you that you are currently illegally using Assessor’s Parcel
Number 401-31-011 as a parking lot and outside sales, display and storage of
merchandise and equipment associated with the adjacent Son Silver West retail
business. The property in question is residentially zoned and does not currently
allow your unauthorized expanded use.

| have enclosed a May 2, 2008 letter | sent to you that outlined the steps that are
necessary to develop this property as permanent parking for Son Silver West.

Please be advised that you have until June 24, 2011 to remove all parking on this
property, including all concrete parking stops. In addition, all display items
including, but not limited to, sculpture, construction materials and a covered
wagon must also be removed. Failure to remove these items and cease the
illegal use on this property by June 24, 2011 will result in formal code
enforcement action.

Please feel free to contact me at 204-7123 if you have any questions.

“John O'Brien, Director
Community Development Department

Sincerely,

Vi

Cc: Jim Windham
John Egan
Nick Gioello

Encl. , Exhibit 20



102 Roadrunner Drive
Sedona, Arizona 86336
TDD (928) 204-7102
www.SedonaAZ.gov

May 24, 2011

Mr. Rio Robson
Son Silver West
1476 Highway 179
Sedona, AZ 86336

RE: ILLEGAL USE OF ASSESSOR’S PARCEL NUMBER 401-31-011
Dear Rio:

| received your voice mail today and thought it would be easier to respond in
writing so you get clear direction and so there are no misunderstandings on how
you will need to proceed.

All of the asphalt on this property, except the driveway access from SR 179
connecting to the existing parking lot for Son Silver West, will need to be
removed. Based on my inspection, you created a few paved parking sp§ces/ and
these will need to be physically removed by June 24™. Please contact Jim
Windham at 204-7114 and he will meet you on-site and review with you what
needs to be removed from the property to bring you into compliance.

We have just begun our citywide Community Plan Update process. During this
process, we will focus on specific areas of Sedona and | would anticipate that the
SR 179 corridor would be a topic of discussion. | would suggest that you
become involved in this process if you propose to redesignate your property for
commercial or parking use. | would suggest you contact Mike Raber at 204-

7106 or mraber@sedonaaz.gov to get on our mailing list for future Community
Plan Update meetings.

Please feel free to contact me at 204-7123 if you have any questions.

Sincerely, \

A~

John O'Brien, Director
Community Development Department

Cc: Jim Windham
Mike Raber
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102 Roadrunner Drive
Sedona, Arizona 86336
TDD (928) 204-7102
www.SedonaAZ.gov

August 31, 2011

Mr. Rio Robson
1476 Highway 179
Sedona, AZ 86336

NOTICE OF VIOLATIONS AND SUSPENSION OF CUP 92-3
Dear Rio:

Thank you for meeting with Jim Windham and me at your Son Silver West Gallery property on August
23, 2011. Based on our review of the property, it is apparent that you are in violation of your existing
Conditional Use Permit (CUP 92-3) requirements and conditions of approval. We also believe that you
are in violation of Land Development Code requirements on your adjacent properties located to the
south and west of the Son Silver West Gallery. Additionally, you have constructed several structures
on the Son Silver West Gallery property without obtaining building permits.

This letter outlines each property listed below with the code violations we observed and necessary
corrective actions.

)] Son Silver West Gallery - tax parcel 401-31-012A

(2) A vacant residential property - tax parcel 401-31-011

3) Your single-family residence located at 61 Arrow Drive - tax parcel 401-31-016
Please refer to the following information regarding the above noted properties:

Son Silver West Gallery - Tax Parcel 401-31-012A

A Conditional Use Permit (CUP 92-3) was issued to this property on September 15, 1992 and was
subject to several conditions of approval.

Condition #1 states, “ Uses and physical improvements on the subject property shall not exceed those
as characterized in the staff report dated September 15, 1992, and as approved by the Planning and
Zoning Commission”.

The City of Sedona believes you are in violation of CUP 92-3, the Sedona Land Development Code,
and the Sedona building codes and, it is our opinion that you have changed the character of use on
this property, as described in the September 15, 1992 staff report, based on the following:

e You have converted a workshop into a coffee shop without obtaining the proper zoning
approvals, building permits and health department permits. You must discontinue operation
of this illegal coffee shop immediately.

e You have constructed a shade structure behind the coffee shop that encroaches into the
required rear yard setback area without obtaining a building permit. The shade structure
must be removed by October 1, 2011.

e You have constructed and attached a roof system to a rear yard storage building. This roof
system encroaches into the rear yard setback area and was constructed without obtaining a
building permit. The roof system must be removed by October 1, 2011.
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e You have constructed a fence along the rear property line without obtaining a building permit.
You must apply for a building permit for the fence by October 1, 2011.

e You have constructed a fence along the front property line and an open-air roof structure that
encloses a vending machine without obtaining building permits. You applied for building
permits for these improvements on August 3, 2011 and the approval of these permits is
pending.

Please be advised that per the Sedona Land Development Code, Section 402.10, “Revocation of a
Conditional Use Permit”, Subsection E.1, your Conditional Use Permit (CUP 92-3) is hereby
suspended for failure to remain in compliance with your conditions of approval. Although this
suspension allows continued operation of the Son Silver West Gallery, with the exception of the illegal
coffee shop, which must be discontinued immediately, you are hereby directed to comply with the
previously noted items by October 1, 2011.

Failure to address these items by October 1, 2011, will result in the scheduling of formal proceedings
with the Sedona Planning and Zoning Commission in order to conduct a revocation hearing of CUP
92-3 per the Sedona Land Development Code section 402.10.E.2. If the Planning and Zoning
Commission votes to revoke CUP 92-3, you may be required to close the entire Son Silver West
Gallery until you bring the property into compliance with your conditions of approval. Additionally, the
City of Sedona may also file formal charges in the Sedona Magistrate Court for violations of the
Sedona Land Development Code and Sedona building codes.

An Adjacent Vacant Residential Property - Tax Parcel 401-31-011

This property has been used as a parking lot for the Son Silver West Gallery inconsistent with the
property’s zoning. The property has also been used for the storage of business related dirt fill material
and other storage material. Use of this property as a parking lot for the Son Silver West Gallery
must be discontinued immediately and the dirt fill material and other storage material must be
removed by October 1, 2011. :

Failure to comply may result in filing enforcement actions through the Sedona Magistrate Court.

Your Single-Family Residence - 61 Arrow Drive - Tax Parcel 401-31-016

It has been observed that your property located at 61 Arrow Drive is being used for the parking of your
Son Silver West Gallery employees’ vehicles and for the commercial storage of construction materials
related to the Son Silver West Gallery. This is a violation of the Sedona Land Development Code,

Section 605.02, and must be discontinued immediately.

Failure to comply may result in filing enforcement actions through the Sedona Magistrate Court.
Please feel free to contact me at 204-7123 if you have any questions.

Smcerely,

by, 'Wi *wx,/\j j}
“John O’Brien, Director
Community Development Department

Cc: Mike Goimarac
Jim Windham
Joelle Wirth

L:\JOB\SONSILVER WEST 2011\SON SILVER WEST 2.D00C
August 31, 2011



Permit
City of Sedona

102 Roadrunner Drive Sedona, Arizona 86336 (928) 282-1154
? o

Important
Dates

This after the fact permit is for the front fenceonly.

86336

1. OTHER FEES = $100.00 ( $50.00 MINIMUM FOR FENCE PER
PARCEL PER PROJECT + $50.00, DOUBLE PERMIT FEES APPLY IN

THIS CASE ), APPLICATION VALUATION OF 18K SHOWN FOR
REFERENCE.

.

$18,000.00|

9.

It is the owner’s, tenant’s and contractor’s responsibility to comply with the ADA,
specifically the requirements of ADAAG.
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102 Roadrunner Drive
Sedona, Arizona 86336
TDD (928) 204-7102
www.SedonaAZ.gov

September 12, 2011

Mr. Rio Robson
1476 Highway 179
Sedona, AZ 86336

RE: YOUR QUESTION REGARDING MODIFICATION OF CUP 92-3
Dear Rio:

This letter is in response to your question regarding the modification of CUP 92-3
relating to the Son Silver West Gallery. You have asked whether you would be
permitted to modify CUP 92-3 to allow for a new coffee shop and other accessory
structures on the Son Silver West Gallery property.

The Son Silver West Gallery is located in a single-family residential zoning district and is
considered a legal nonconforming use. On September 15, 1992, the City of Sedona
approved a conditional use permit (CUP 92-3), which allowed for the expansion of the
Son Silver West Gallery. At that time, legal nonconforming uses were allowed to expand
subject to approval of a conditional use permit.

Subsequent to the approval of CUP 92-3, the City of Sedona changed the
nonconforming use section of the Land Development Code (LDC) and no longer allowed
the expansion of legal nonconforming uses through the approval of a conditional use
permit. Article 1204 of the LDC states: “A legal nonconforming use may continue only in
the manner and to the extent that it existed at the time of such enactment, amendment,
or annexation, subject to the following provisions.” One of those provisions, Section
1204.01 of the LDC, states: “No expansion shall be made of any nonconforming use
unless such expansion conforms to the regulations specified for the district in which it is
located. In cases where the nonconforming use occupies a building, structure, or any
portion of a site, expanding the use into an additional building or land area is prohibited.”
Another provision of the LDC, Section 1204.04, further states: “A nonconforming use
shall not be changed to a different nonconforming use.”

It is my interpretation of the Land Development Code that you would not be allowed to
modify CUP 92-3 to introduce new uses, such as a coffee shop, or construct new
accessory structures because to do so would be a change of a legal nonconforming use
inconsistent with the provisions of the LDC noted above. A Community Plan
amendment and a rezoning to a commercial zoning district would be required in order to
operate a coffee shop and construct new accessory structures on the Son Silver West
Gallery property.

1
Exhibit 24



You, or any person aggrieved by my interpretation and decision has the right to appeal
this interpretation to the City’s Board of Adjustment, pursuant to Section 404.10 of the
LDC. Section 404.10 requires that any such appeal be in writing, clearly state the
reasons for the appeal, and include a fee of $150. Any appeal must be filed in the
Community Development Department offices within 15 days of the date of this letter. In
the event of an appeal, | will submit the matter for public hearing before the City’s Board
of Adjustment.

Please feel free to contact me at 928-204-7123 if you have any questions.

Sincerely,

w John O’Brien, Director
Community Development Department

Cc: Mike Goimarac, City Attorney
Ron Ramsey, Assistant City Attorney
Nick Gioello, Senior Planner
Beth Escobar, Associate Planner



CITY OF SEDONA

102 ROADRUNNER DRIVE
SEDONA, AZ 86336
(928) 204-7185

Receipt No: 5.015822 Sep 26, 2011

BI15G48ANT1-2/SON SILVER WEST

COMM. DEVELOPMENT

BLDG PERMIT (21 50.00
10-4310-00-211

BUILDING PERMIT FEES

COMM. DEVELOPMENT

APPEALS  [420] 150.00
10~4310-00~420

APPEALS

Total: 200.00

CHECK/MONEY ORDER

Check No: 6100 200.00
Total Applied: 200,00
Change Tendered: .00

09/26/11  11:52am
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Son Silver West Gallet y
14!76 H ]. 795 Se(lOIslia AZ 86336
WYy 7

Mr. John O'Brien www.sonsilverwest.com

102 Roadrunner Drive
Sedona, AZ 86336

Dear Mr. O'Brien

Re: Son Silver West Gal]ery C-U-P.92.3 Appeal
Section 404-10

Thank you for your timely response to our questions, concerns and progression.

We are responding with an appeal, explanation and the required fee within Sedona’s Community Development Department
gui(lelines.
Son Silver West appeal, interpretation and explanation is as follows:

A.. The shade roof and gutter behind coffee s}lop ( ie-work shop ) has been in place for 15 yrs. plus and was permittecl
along with Luilding of said “worl:z-repair" sllop and is currently on file with CDD.

B. An attached professional (receipts on file) rain gutter system was emp]oyecl to deflect and drain all storm water and
monsoon down pours into an appropriate culvert.

This water shed “all- weather” clear roofing is ang'led in such a (legree it is most effective in directing the rain water into an
industrial gutter system, Jepositing all water into city culverts.

This is a vital remedy for intense flash ﬂooding, erosion and a hazardous “slip and fall” zone impacting our customers, clients
and worl:zing staff . Water shed is a serious issue in Sedona.

We have experienced flash floods running through our building and parking lot. Over the years we have taken precautionary
methods to divert storm waters. Son Silver West roof and gutter system that are in place presently are proving to be a
necessary safety factor involving pedestrians and vehicles alike. Our adjacent neighbor at 335 Bowstring

has commended SSW for tac]zling the run off and erosion from his property onto SSW property ( name and date on file).



Son Silver West Ga]lery
476 Hp oo Bl ooie™, 6336
1 wy 179 Sedona, 3
gg{lY OF SEDONA (928)282-3580, £ax (928)282-5497 Septeml)er 22,
M. John O'Brien www.sonsilverwest.com
1 0 2 Roadrunner Drive
Sedona, AZ 86336

In summary to SSW’S appeal, we are stating these facts listed below:

1. 90 % less erosion.

2. An eradication of mosquito larve.

3. Eradication of black mold, fungi and wet rot.

4. Diversion of water ﬂooding’ pathways on city sidewalks and
city bicycle lanes.

5. Proper storm water run-off has been a safety mandate with
our commercial insurance carrier and is approved.
Any diversion from this safety issue will need to be discussed
between S.C.D.D attorney’s and Safeco’s commercial insur-
ance agents and their corporate attorneys’.

Thank you for your attention and consideration for this important issue.

Sincerely,

William B. Robson
L. Rose Robson
Rio C. Robson

Son Silver West Gallery, Inc.
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Date: 06-0Oct-2011 10:46
From: John O'Brien <JO'Brien@sedonaaz.gov>
To: rio@son
silverwest.com <rio@sonsilverwest.com>
CC: Mike Raber <mraber@sedonaaz.gov>, Ka
thy Levin <klevin@sedonaaz.gov>
Subject: Your Recent Letter on Son Silver West
Received on October 4, 2011
Attachments:
MESSAGE TEXT (1603 bytes)
Son Silv
er West Parking Lot Project.doc (80384 bytes)

Forwarded: No

Hi Rio,

I received your recent letter regarding your propo

sed use of APN 401-31-011 for a parking lot and APN 401-31-016 for office space
and employee parking. We have discussed this issue in the past, and to reiterat
e, it is not possible to do what you propose without amending the Community Plan
and obtaining a rezoning.

APN 401-31-011 is zoned Single Family Residential.

It is my understanding that ADOT used this property as a temporary staging are
a during construction of the SR 179 project, but ADOT did not convert this prope
rty into a "non-residential plot" as you state in your letter. ADOT does not h
ave the authority to change zoning within the City of Sedona. Only the City Cou
ncil has the authority to rezone property. ADOT and the City did allow you to u
se a small portion of this property for access to the adjoining Son Silver West
parking lot, but the property was not rezoned for a non-residential use or allow
ed to be used as a parking lot. I've attached my May 2, 2008 letter that I sent

to you regarding this issue.

APN 401-31-016 is zoned Single Family Residential
A Community Plan Amendment and rezoning would be required to use this propert
y for office space and employee parking.

As I have mentioned before, I feel y

ou should work through the current Community Plan Update process in an attempt t
o redesignate these properties for non-residential use. If this is successful,
then you would have to apply for a rezoning through the Planning and Zoning Comm
ission and City Council.

John

John O'Brien, Director
Community Development D
epartment

928-204-7123

Exhibit 26
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Date: 04-Nov-2011 10:57
From: John O'Brien <JO'Brien@sedonaaz.gov>
To: Rio Rob
son <rio@sonsilverwest.com>
Subject: Re: Your Recent Letter on Son Silver West
Received on October 4, 2011
Attachments:
MESSAGE TEXT (3062 bytes)

Forward
ed: No

Hi Rio,

Thanks for your e-mail.

Actually, your appeal was scheduled for December 2nd, not December 3rd.

Base

d on your e-mail request to defer, I will hold off on the appeal hearing. Upon
my site inspection with you on November 2nd, it was apparent that you have disco
ntinued the use of the coffee shop.

I have reviewed all permits we have on file

and still can't find a permit for the former or current roof systems and shade
structure. You had indicated that these new structures replaced older structure
s that were in disrepair. Barry Wolstencroft, our Chief Building Inspector, ret
urns from vacation the middle of next week. I intend to meet with him to see if
he recalls inspecting the former structures that you have replaced. I will get
back to you once I've had a chance to talk to Barry and let you know if it will
be necessary to reschedule your appeal hearing with the Board of Adjustment.

T
hanks.

John

John O'Brien, Director
Community Development Department
928-204-71

23

>>> "Rio Robson" <Rio@sonsilverwest.com> 11/3/2011 9:39 AM >>>
Dear John,

We would like to defer our December 3rd appeal.

Thank you

Rio Robson

————— Orig

inal Message --—--—-

From: "John O'Brien" <JO'Brien@sedonaaz.gov>
To: <Rio@sonsil

verwest.com>

Exhibit 27
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Cc: "Kathy Levin" <KLevin@sedonaaz.gov>; "Mike Raber" <MRaber@sedon
aaz.gov>

Sent: Thursday, October 06, 2011 10:46 AM

Subject: Your Recent Letter o

n Son Silver West Received on October 4, 2011

Hi Rio,

I received your recent

letter regarding your proposed use of APN 401-31-011
for a parking lot and APN

401-31-016 for office space and employee parking.

We have discussed this issue

in the past, and to reiterate, it is not

possible to do what you propose withou

t amending the Community Plan and

obtaining a rezoning.

APN 401-31-011 is zone
d Single Family Residential. It is my understanding
that ADOT used this proper
ty as a temporary staging area during construction
of the SR 179 project, but A
DOT did not convert this property into a
"non-residential plot" as you state in
your letter. ADOT does not have the
authority to change zoning within the Ci
ty of Sedona. Only the City Council
has the authority to rezone property. ADO
T and the City did allow you to
use a small portion of this property for access
to the adjoining Son Silver
West parking lot, but the property was not rezoned
for a non-residential use
or allowed to be used as a parking lot. I've attach
ed my May 2, 2008 letter
that I sent to you regarding this issue.

APN 401-31-0
16 is zoned Single Family Residential. A Community Plan
Amendment and rezoning
would be required to use this property for office
space and employee parking.

As I have mentioned before, I feel you should work through the current
Communi

ty Plan Update process in an attempt to redesignate these properties
for non-re

sidential use. If this is successful, then you would have to

apply for a rezon

ing through the Planning and Zoning Commission and City

Council.

John

John

http://192.168.1.168/RetainServer/User/download.jsp?get=1&download=0&docld=11B10...

Page 2 of 3

7/30/2015
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O'Brien, Director
Community Development Department
928-204-7123

http://192.168.1.168/RetainServer/User/download.jsp?get=1&download=0&docId=11B10... 7/30/2015
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Date: 21-Dec-2011 16:57
From: John O'Brien <JO'Brien@sedonaaz.gov>
To: rio@son
silverwest.com <rio@sonsilverwest.com>
Subject: Son Silver West Status
Attachm
ents:
MESSAGE TEXT (1835 bytes)

Forwarded: No

Hi Rose and Rio,

I have been giving your building permit situation at

Son Sliver West some thought lately and how we might proceed. Rather than get i

nto some long drawn out enforcement action based on what you might have or might
not have constructed at Son Silver West over the years, here is how I would lik

e to proceed:

1. You have already shut down the coffee shop and this was my pr
imary concern. I appreciate you taking care of this issue.

2. The other two i

ssues are the construction of the shade structure behind the former coffee shop
and the roof system attached to the storage building. You claim these were repl
acements of other similar structures that were in disrepair and were constructed
many years ago. I cannot locate building permits on any of these older structu
res, but they may have been constructed before Sedona incorporated. I cannot ma
ke this determination with the information that I have. I am OK with you leavi
ng them as they are currently constructed.

3. By March 1, 2012, I am requestin
g that you provide to me a site plan of your property showing all of the existin
g buildings, their use and parking. The site plan needs to be dated.

4. By M

arch 1, 2012, I am requesting that you provide photographs of the exteriors of a

11 of the buildings. The photographs need to be dated and their use labeled and
keyed to the site plan.

This documentation will establish what you are allowed

to have at Son Silver West at this time and will give us a historical record of
the allowable uses on your property. Then, from this point forward, there won'
t be a question with what is allowed and what is not allowed.

I feel this is a
fair compromise to resolve this situation. Please let me know your thoughts.

T
hanks.

John
John O'Brien, Director

Community Development Department
928-204-71

Exhibit 28
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The redacted document in question was written by then Community Development Director John O'Brien.
It was attached as a word document to an email (see below) dated 5-9-2012. The document was labeled
"Project Status Information May 2012". John sent this to several staff members a little less than 2 months
before retiring, sharing his thoughts on a number of projects and issues throughout the city. The City
Attorney redacted everything that did not pertain to Son Silver West. The following is the text of the email
that the document was attached to:

Hi Tim,

I provided the attached to Audree to help with some history of projects. Please disregard typos as I wrote
this in a hurry! I hope this is helpful!

John

John O'Brien, Director
Community Development Department
928-204-7123

[ hope this clears up Mr. Seeley's concerns,
Nicholas Gioello

Nicholas R. Gioello, M. Adm.
Development Services Manager

Community Development Department
City of Sedona

102 Roadrunner Dr.
Sedona, AZ 86336

Office: 928-203-5100
Fax: 928-204-7124
ngioello@sedonaaz.gov

Be a Fan on Facebook: www.Facebook.com/CityofSedonaAZ

>>> David Jakim 9/23/2014 9:19 AM >>>

Nick,

This is from the requestor on the Son Silver West records request. (File in question attached) Please
advise.

Thanks,

David

"...However, one of the files you provided is missing essential information. The file is
identified as CD_20140919154321.pdf. It is heavily redacted - so much so that there is
no information about who wrote it, to whom it was written, or even when it was written.
Without all of that basic information the file is useless. Please include this information
ASAP. As provided I wonder if it meets the requirements of the law."

Thank you again for your help.
Respectfully,
Darrell Seeley

Exhibit 29
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Son Silver West

The owners are notorious for constructing buildings and other improvements without
permits and asking for forgiveness later. They are a legal non-conforming use in a
residential zone. The have a residential property located to the south of the existing
parking lot that they want to use as parking, but need a CP amendment and zone
change for this. This needs to be watched because they tend to illegally use this
property for parking when City staff is not looking, especially on the weekends. Rio
Robson is supposed to get us a notebook of photographs of the property showing all of
the existing improvements. He needs to date these photos and provide them to staff so




we know exactly what they have now in place and what is legal non-conforming.....so
the next time they building without permits, we will know what is legal and what is illegal.

| have asked for this for several months and Rio has said “he will get to it soon” for at
least four months.
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City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 * Fax: (928) 204-7124

NOTICE OF VIOLATION
October 8, 2014

Son Silver West Gallery Inc.
Robson Design

C/0 Rio Robson

1476 SR179

Sedona, AZ 86336

Dear Mr. Robson,

This letter serves as official notice that the City of Sedona has determined that your businesses, Son
Silver West Gallery Inc. and Robson Design are in violation of the Sedona City Code and the Sedona Land
Development Code.

Because Son Silver West Gallery Inc. was operating as a commercial business on a single-family
residential property (1476 SR 179, parcel #401-31-012A) prior to the City’s incorporation in 1988, it is
considered grandfathered as a legal non-conforming use. Based on review of City files, in 1992, Son
Silver West Gallery representatives filed a Conditional Use Permit (CUP) application for consideration by
the Planning and Zoning Commission. Because Son Silver West Gallery expanded its commercial use in
1989 without approval of a CUP, this request was necessary as the interim zoning code at that time did
allow for the expansion of a legal non-conforming use with the approval of a CUP. The CUP was
approved by the Planning and Zoning Commission on September 15, 1992 subject to conditions of
approval.

Subsequent to the approval of the CUP, the City of Sedona changed the non-conforming use section of
the Sedona Land Development Code and no longer allowed the expansion of legal non-conforming uses
through the approval of a CUP. As explained to you in the past by former Director, John O’Brien, a legal
non-conforming use which was lawful prior to the adoption of the City’s Land Development Code but is
unlawful by the use regulations for the zoning district, may continue only in the manner and to the
extent that it existed at the time of the adoption of the Land Development Code. Based on Section
1204 (Non-Conforming Uses) of the Sedona Land Development Code, a grandfathered use cannot
expand unless the expansion conforms to the regulations specified for the zoning district in which it is
located. When a non-conforming use occupies a building, expanding the use into additional buildings or
land areas is prohibited.

Unfortunately, at some point in time, after approval of the CUP in 1992, the Son Silver West Gallery
once again expanded beyond its allowable area and without seeking approvals for these expansions.
The expansion including the use of three nearby single-family residential properties zoned RS-18b. Itis
staff's understanding based on visual observations and comments you made during on our meeting with
you on Tuesday, September 23, 2014 that you are using the single-family residential property at 61
Arrow Drive, (parcel #401-31-016) as a warehouse and manufacturing site for both Son Silver West
Gallery Inc. and Robson Design. It was also observed and verified by you that you are using the 365
Bowstring Drive property (parcel #401-31-020) for employee parking and the vacant lot at 1535 SR179,
(parcel #401-31-011) for “over-flow” parking for Son Silver West Gallery customers. The existing zoning

Exhibit 31
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City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 * Fax: (928) 204-7124

for these three single-family residential lots (RS-18b) does not allow for these commercial uses. As
indicated above, Section 1204 of the Land Development Code states that a legal non-conforming use
cannot expand unless the expansion is in conformance with all applicable Codes. Because commercial
activities are not allowed in the RS-18b single-family zoning district, this expansion is in violation of the
Land Development Code, Article 6 (District Regulations) Section 605 (RS018b Single-Family Residential
District) and Article 12 (Nonconforming Situations) Section 1204 (Non-Conforming Uses). While the RS-
18b zoning district does have provisions for home occupation uses as set forth in Article 9 (Development
Standards) Section 915 (Home Occupation Uses) of the Land Development Code, as we explained to you
on September 23, 2014, your current use of these properties is not in conformance with and far exceeds
these regulations.

On a related note, Section 5.05.020 requires that all businesses must be in compliance with any and all
regulations specified in the Sedona City Code, Sedona Land Development Code, and Arizona Revised
Statutes. Compliance includes but is not limited to compliance with any and all zoning ordinances and
specified building uses. Per Section 5.05.040(A) of the Sedona City Code, a business license may be
suspended, revoked or deemed invalid if it is determined that a business owner has violated or is not in
compliance with either the City Code, Land Development Code or the Arizona Revised statutes, or that
the business is delinquent in paying taxes or fees to the City. Because you are not currently in
compliance with this section due at least in part to the below-referenced violations of the Sedona Land
Development Code, your business license is subject to revocation and your right to continue to do
business within the City can be lost if you do not come into complete compliance.

VIOLATIONS:

e Sedona Land Development Code, Article 12 (Non-Conforming Situations) Section 1204 (Non-
Conforming Uses. Son Silver West Gallery Inc.’s unauthorized expansion onto neighboring single-
family properties (61 Broken Arrow Drive, 365 Bowstring Drive and 1535 SR179) is in violation of the
Sedona Land Development Code, Article 12 (Non-Conforming Situations) Section 1204 (Non-
Conforming Uses) — expansion of a non-conforming use.

e Sedona Land Development Code, Article 6 (District Regulations). The use of neighboring single-
family properties (61 Broken Arrow Drive, 365 Bowstring Drive and 1535 SR179) is a violation of
Sedona Land Development Code, Article 6 (District Regulations) where the single-family zoning
designation (RS-18b) does not allow for commercial uses, except as provided in the Home
Occupation ordinance. The current use of these properties is not in conformance with the home
occupation provisions.

e Title 5 (Business Licenses). You are in violation of Sedona City Code, Title 5, (Business Licenses and
Regulations) by virtue of the fact that you are not complying with any and all regulations set forth in
the Sedona City Code, Sedona Land Development Code and the Arizona Revised Statutes. Because
of this fact, your business license may be suspended, revoked or deemed invalid.

CORRECTIVE ACTION NECESSARY:

Immediately cease all commercial activities at 61 Broken Arrow Drive, 365 Bowstring Drive and 1535
SR179. If you wish to use these properties in the future for commercial purposes, please schedule a
meeting with Community Development staff to discuss your options. You do have the option to file for a
major amendment to the Sedona Community Plan and a rezoning of the single-family residential
properties to general commercial. In accordance with Arizona State Law, major amendments to the
Community Plan are considered once per year and our next application submittal is tentatively
scheduled for April 2015. The Planning and Zoning Commission and City Council would consider the



City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 * Fax: (928) 204-7124

major amendment application in the summer and fall of 2015. Your zone change application could also
be filed at the same time as the major amendment. Additionally, Staff can also discuss with you the
Community Focus Areas specific planning process as outlined in the new Sedona Community Plan as
another option for your consideration.

PENALTIES:

Failure to voluntarily comply with this Notice of Violation may result in a citation or other enforcement
action(s). Please note that any person found guilty of violating any provisions of the Sedona City Code or
Sedona Land Development Code may be guilty of a Class | misdemeanor and, upon conviction, may be
punished by a fine not to exceed $2,500 or by imprisonment for a period not to exceed 6 months, or by
both such fine and imprisonment.

Thank you in advance for your cooperation and prompt attention to this matter. If you require further
information or have questions regarding this Notice, your appeal rights or methods of compliance,
please contact me at (928) 204-7107.

Sincerely,
Audreg Juhlin, Director
Community Development Department

cc: Nick Gioello, Development Services Manager
Glenn Sharshon, Senior Code Enforcement Officer
Ray Cota, Sedona Police Chief
Mike Goimarac, Sedona City Attorney
Tim Ernster, Sedona City Manager
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TO:

COPY:

FROM:

DATE:

RE:

MEMORANDUM

Sedona City Attorney Robert Pickels, Jr., and City Manager Justin Clifton
Community Development Director Audree Juhlin

Francis ). Slavin and Heather Dukes "\LI'NE
September 22, 2015

Son Silver West Located at 1476 State Route 179, Sedona, Arizona; Legal
Memorandum Providing Opinion Regarding the Following Issues:

(1) Whether the owners of Son Silver West enjoy vested rights with regard to
the construction of the southernmost building on Tract 41, the current
parking configuration on Tract 41, and the existing outdoor retail space
on Tract 42 along SR 179 as well as the approximate 30-foot area along
the north property line of Tract 41 as a result of the:

(i)  September 29, 1993 Decision by Director Tom Schafer approving
the Son Silver West site plan and parking plan as being in general
conformance with the Conditional Use Permit,

(i) City’s issuance of building permits related thereto, and

(iii) Robson’s good faith reliance thereon as demonstrated by their
substantial work and incurrence of substantial expenditures to
complete the construction of these improvements;

(2) Whether the December 21, 2011 decision by Director John O’Brien
regarding Son Silver West Property was an exercise of the Director’s
interpretation and enforcement authority as delegated by state zoning
enabling statutes and Sedona Land Development Code (“LDC”);

(3) Whether Director John O’Brien’s decision may not be challenged by
aggrieved persons as a result of their failure to exhaust administrative
remedies;

(4) Whether the City is equitably estopped from repudiating the December
21, 2011 decision by Director John O’Brien; and

(5) Whether the City of Sedona has the authority to accept and process as a
minor amendment to the Community Plan a change in the land use
designation of the 0.48-acre Vacant Tract 40 from Single Family
Residential to Commercial in order to allow customer and employee
parking for Son Silver West.

Exhibit A
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On behalf of our clients, Son Silver West, Inc., William B. and Linda Rose Robson,
and Rio Robson (hereinafter “Son Silver West” and the “Robsons”), Francis J. Slavin, P.C.
hereby submits this legal memorandum addressing the issues referenced above with regard
to the following properties:

PROPERTIES OWNED BY ROBSONS WITHIN BROKEN ARROW SUBDIVISION

LYING ALONG WEST SIDE OF SR 179 & SOUTH OF ARROW DRIVE-MORGAN ROAD ROUNDABOUT

Address

Assessor’s
Parcel No.

Broken Arrow
Tract No.

Parcel
Size

Property Owner

Referenced Terms
in this

Memorandum

1476 State Route 179 401-31-012A Tract 42 & 41 0.83 ac | Linda Rose Robson Referred to
and William B. collectively as
Robson, Trustees of | “Son Silver West
the Linda Rose Property” or
Robson Living Trust | individual tracts
u/t/a dated July 12, as “Tract 42” &
1999 “Tract 41”7
1535 State Route 179 401-31-011 Tract 40 0.48 ac | Linda Rose Robson Referred to as
and William B. “Vacant
Robson, Trustees of | Tract 40”
the Linda Rose
Robson Living Trust
u/t/a dated July 12,
1999
61 Arrow Drive 401-31-016 Tract 45 0.38 ac | Rio Cody Robson Referred to as
“Arrow Parcel”
365 Bowstring Drive 401-31-020 Tract 49 0.65 ac | Linda Rose Robson Referred to as
and William B. “Bowstring
Robson, Trustees of | Parcel”
the Linda Rose
Robson Living Trust
u/t/a dated July 12,
1999
l. STATEMENT OF FACTS

Our firm provides the following abbreviated statement of facts with regard to Son
Silver West based upon records that were made available on the City of Sedona website

and records provided by our clients.
requests with the City of Sedona and Coconino County.

At this time, we have outstanding public records
If in the future, any new

information or documents relevant to the issues addressed in this memorandum are
discovered, our firm may provide a supplemental memorandum to the City of Sedona.
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1. The Broken Arrow subdivision plat was recorded on June 29, 1955 at Book 2 of
Maps Page 71, Official Records of Coconino County Recorder’s Office (“CCR”)
(hereinafter the “Broken Arrow Plat”)." The following lots designated on the

Broken Arrow Plat are currently owned by the Robsons:

BROKEN ARROW PLAT, BOOK 2 OF MAPS, PAGE 71

Arrow Property
61 Arrow Drive
Tract 45

APN: 401-31-016

Son Silver West Property
1476 State Route 179
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" Broken Arrow Plat is attached hereto as Exhibit “1”.
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2.

Deed Restrictions for the Broken Arrow subdivision were recorded on July 21,
1955 in Book 77, Page 509, CCR.> The Deed Restrictions state in part as
follows:

9. The forgoing restrictions and covenants run with the land and shall
be binding on all owners of said Tracts and all persons claiming under
then [sic] until January 1, 1966, at which time said covenants shall be
automatically extended for successive periods of ten (10) years each,
unless by a majority of the then owners of the Tracts, it is agreed to
change the said covenants in whole or in part.

13. The business district shall be confined to those Tracts numbered
38 to 44 inclusive, fronting on Sedona Rimrock Highway.

As set forth in Paragraph 13 of the Deed Restrictions, the developer of the
Broken Arrow subdivision contemplated business uses on tracts lying
along the west side of State Route 179, including the Son Silver West
Property and Vacant Tract 40.

In 1960, buildings were constructed and the former “La Galleria” began
operating as a commercial art gallery with outdoor retail space on Tract 42 by
Mary Ernestine Nestler Todd and her late husband.? The La Galleria was in
operation prior to Coconino County adopting its first zoning ordinance and
initiating residential zoning for Tract 42 in 1964. Thus, the gallery and its
primary structures on Tract 42 have operated as a legal non-conforming use
since 1964.

According to a letter from Ms. Todd to former Sedona Community Development
Director Tom Schafer dated February 2, 1990°, during the Todd’s ownership of
La Galleria from 1960 to 1981, the Todds “conducted the outdoor display of
pottery, chimes, chilies, and southwestern art-and-craft items.” Ms. Todd also
states in her letter that the “outdoor display area and gallery presently

2 See Deed Restrictions attached hereto as Exhibit “2”.

3 See “Background” section of Sedona Community Development Staff Report to Planning and Zoning
Commission regarding Case No. CUP 92-3 dated September 15, 1992 attached hereto as Exhibit #3”.

*1d.

> Id.

¢ See Letter from Ms. Todd to Director Tom Schafter attached hereto as Exhibit “4”.
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maintained by the Robsons is compatible with that which was done at that
location in my previous business.”

4. In 1964, Coconino County adopted its first zoning ordinance and initiated C-
RS-18,000 (Single Family Residential) zoning for all property located within the
Broken Arrow subdivision, including the La Galleria on Tract 42.7 The initial
zoning of Tract 42 to a single family residential zoning district rendered the La
Galleria commercial art gallery and associated outdoor retail display areas a
legal non-conforming use under Ariz. R. Stat. § 9-462.02(A).

5. On January 20, 1981, Tract 42 and the La Galleria were purchased by William
B. and Linda Rose Robson by Joint Tenancy Deed recorded in Book 820, Page
872, CCR.® At the time of the Robson’s purchase, the commercial gallery and
associated retail uses on Tract 42 remained a legal non-conforming use within
the unincorporated territory of Coconino County. The City of Sedona was not
incorporated until 1988. From 1981 to the present, the Robsons have
continuously operated the commercial art gallery and associated retail uses as a
legal non-conforming use, renaming the “La Galleria” as “Son Silver West.”

6. On March 4, 1987, William B. and Linda Rose Robson purchased Tract 41 by
deed recorded in Book 1144, Page 786, CCR. At the time of the Robsons
purchase, Tract 41 was located within the unincorporated territory of Coconino
County.

7. The City of Sedona was incorporated in January 1988. Upon incorporation, the
City of Sedona adopted an interim zoning code and placed residential zoning on
the Son Silver West Property comparable to the existing Coconino County C-RS-
18,000 zoning district.

8. On August 16, 1991, the City of Sedona approved Son Silver West’s plans to
erect a chili cage on Tract 42 on the east side of the existing gallery building
along Highway 179.°

9. On November 26, 1991, the Sedona City Council adopted the first Sedona
Community Plan which designated the Son Silver West Property as

7 See “Background” section of Sedona Community Development Staff Report to Planning and Zoning
Commission regarding Case No. CUP 92-3 dated September 15, 1992 attached hereto as Exhibit #3”.

8 Joint Tenancy Deed conveying Tract 42 from Mary Ernestine Nestler Todd to William Robson and Linda
Rose Robson attached hereto as Exhibit “4”.

9 See approved Chili Cage Plan, attached hereto as Exhibit “5”.
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Commercial on the Land Use Map." As recently as July 2015, the Vision
Statement from the original 1991 Community Plan was adopted and re-affirmed
by the Sedona City Council.'" The following provisions within the 1991 Vision
Statement remain relevant today and were supported by a commercial land use
designation for the Son Silver West Property and the existing art gallery, art
production and associated commercial retail uses:

To be a City that is animated by the arts, and lives with a spirit of
volunteerism to help achieve our common goals.

To be a City that welcomes and accommodates all of its visitors
and future residents with a spirit of fellowship.

To be a City that retains and enhances a strong and vital economy
which preserves existing lifestyles without exploiting the natural
beauty.

10.  On September 5, 1992, the Sedona Planning and Zoning Commission approved
Case No. CUP 92-3, granting a conditional use permit for the Son Silver West
Property which allowed expansion of the Son Silver West legal non-
conforming use onto Tract 41 (hereinafter the “CUP”)."* At the time of approval
of the CUP, Section 204.01 of the Sedona Interim Zoning Ordinance provided
for the expansion of non-conforming uses through the administrative approval of
a conditional use permit by the Planning & Zoning Commission.

As part of the Robson’s CUP application, a schematic site plan was prepared by
Shephard-Wesnitzer, Inc. dated April 4, 1992, Job No. 91038 (the “1992 Plan”)
which showed the following improvements and uses as of April of 1992: (1) the
existing gallery, retail and work shop structures on the Son Silver West Property,
(2) the proposed relocation of the parking lot from Tract 42 to Tract 41 and

19 See “Analysis” section of Sedona Community Development Staff Report to Planning and Zoning
Commission regarding Case No. CUP 92-3 dated September 15, 1992, page 6, attached hereto as Exhibit
116”.

" See Sedona Resolution No. 2015-20 adopted by Sedona Mayor and City Council on July 28, 2015,
attached hereto as Exhibit “7”.

12 See Sedona Community Development Staff Report to Planning and Zoning Commission regarding Case No.
CUP 92-3 dated September 15, 1992 attached hereto as Exhibit “3”; See also Minutes from the September
15, 1992 Planning and Zoning Commission hearing attached hereto as Exhibit “8”; See also Letter from
Sedona Associate Planner John O’Brien to Robsons dated September 21, 1992 attaching final conditions of
approval for Case No. CUP 92-3, attached hereto as Exhibit “9”; See also Site Plan prepared by Shephard-
Wesnitzer, Inc. dated April 4, 1992, Job No. 91038, submitted by Robsons to City of Sedona and approved as
part of CUP 92-3 as “Alternative Site Plan #2”, attached hereto as Exhibit “10”.
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reconfiguration of the on-site traffic circulation, and (3) the expanded outside
display area in the northwest area of Tract 41. This 1992 Plan was submitted by
the Robsons to the City of Sedona and was approved with a hand-drawn sketch
as “Alternative Site Plan #2” as part of Case No. CUP 92-3 (shown below)."

ALTERNATIVE SITE PLAN #2 APPROVED WITH CUP 92-3 ON SEPTEMBER 15, 1992
*With FJS, PC Annotations Designating Tracts 41 and 42

TRACT 42

TRACT 41

As discussed during our meeting on September 8, 2015, the City is questioning
the extent of the current outdoor retail display area on the Son Silver West
Property as compared to that permitted under the CUP approved in 1992.
Setting aside the display areas approved by John O’Brien’s December 21, 2011
decision for a moment, after reviewing site plans, historical photographs and the
September 15, 1992 staff report at length, we have determined that the CUP
issued to Son Silver West permitted the 5,000 s.f. expansion of the outdoor retail
display area on Tract 41 and did not address the existing outdoor retail display
areas which had been maintained as a legal non-conforming use on Tract 42

13 See Site Plan prepared by Shephard—Wesnitzer, Inc. dated April 4, 1992, Job No. 91038, submitted by
Robsons to City of Sedona and approved as part of CUP 92-3 as “Alternative Site Plan #2”, attached hereto as
Exhibit “10”.
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TRACT 41

since 1960. Thus, the CUP did not limit the entire Son Silver West Property to
5,000 s.f. of outdoor retail display area. It limited the expansion of the existing
outdoor display area on Tract 41 by 5,000 s.f. Our conclusion is supported by
the following:

Before the CUP approval in 1992, the Son Silver West outdoor retail
display area was located on both Tract 41 and Tract 42, as shown by a
historical panoramic photograph of the Son Silver West Property taken
prior to the permitted relocation and reconfiguration of the parking area
from Tract 42 to Tract 41 (circa 1991). As shown on the left side of the
photograph, some of the outdoor retail display area was located along SR
179 on a grassy area of Tract 41. Outdoor retail display areas are also
shown between the gallery building and former parking area on Tract 42.
We are still attempting to compile additional photographs of the outdoor
display areas located within the interior of Tract 42 prior to 1992.

PANORAMIC PHOTO OF SON SILVER WEST PROPERTY — CIRCA 1991 TRACT 42
*With FJS, PC Annotations Designating Tracts 41 and 42

APPROXIMATE LOCATION OF PROPERTY LINE DIVIDING TRACT 41 AND TRACT 42

The 1992 Plan and Alternative Site Plan #2 showed the extent of the
existing outdoor display area measuring approximately 60 feet in width
located on the north side of Tract 41 lying south of the gallery which
would be left untouched after the parking improvements were
constructed. Neither the 1992 Plan nor the Alternative Site Plan #2 show
the outdoor display areas that would be removed from the Tract 41
frontage as a result of the reconfiguration of the parking area and
accessway. These plans also did not identify the existing outdoor display
areas on Tract 42. Notably, the outdoor display area shown in the
panoramic photograph located between the gallery building and former
parking area on Tract 42 is not depicted. This is expected inasmuch as
the site plan is titled “Parking Lot Expansion Plan and Access
Modifications.” The plan was limited in terms of identifying only those
areas of the Son Silver West Property impacted by the proposed parking
and access modifications.
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4 See Sedona Community Development Staff Report to Planning and Zoning Commission regarding Case No.

The staff report dated September 15, 1992 emphasizes that the CUP
addresses the outdoor display areas on the “southern one-half” of the Son
Silver West Property, which would have been Tract 41." The Summary
Sheet for CUP 92-3 provides a parcel map with both Tracts 41 and 42
delineated and identifies the former APNs for both Tracts 41 and 42 as
being the location of the property. Thus, the “southern one-half” of the
property which was the subject matter of the legal non-conforming use
expansion and CUP application would have been Tract 41. Specifically,
the staff report states the following in support of our observation that the
5,000 s.f. outdoor retail display area was a limitation on the legal non-
conforming use expansion on Tract 41 only:

The City of Sedona and the current property owners disagree
about the legal establishment of the large outside display area
associated with the business as well as other associated uses
on the southern one-half portion of the subject property.

Alternative site plan #1 shows . . . .Alternative site plan #2
shows a 30-foot wide one-way drive, with no parking in front
of the building. This drive would access the new 17 space lot
on the southern one-fourth of the property. The new parking
lot would also be accessed the same as site plan #1. Both
plans discuss expansion and shifting of the existing outside

display area.

Development Proposal

. Conditional use permit requested to allow for
expansion of nonconforming use
. If approved, would allow for continued use of 5,000

square foot outside sales/display area with minor
modifications, and construction of 17-space parking lot on
southern one-fourth of property.

Recommendation
The current use of the southern one-half of the subject
property, specifically the 5,000 square foot outside
sales/display area has been the subject of City zoning
enforcement actions for approximately three years.

CUP 92-3 dated September 15, 1992 attached hereto as Exhibit “3”.
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11.

The applicant is pursuing an avenue of administrative relief
(CUP request) which, if approved, would allow for the
continued use of the disputed display area and the
construction of a new parking area.

Emphasis added.

On September 29, 1993, the former Community Development Director Tom
Schafer approved a Site Plan, Highway 179 Paving & Striping Plan, and
Parking Plan prepared for the Son Silver West Property by Shephard-Wesnitzer,
Inc. dated September 1993, Job No. 91038 (the “1993 Plan”).”” The 1993 Plan
contains a City of Sedona Building Safety Division “Approved” stamp as well as
large handwriting referencing “JOB B2582” and “B2524”. The “B2524” number
is placed on top of a 13x45 building located at the southwest corner of Tract 41,
evidencing the City’s issuance of a building permit for that structure.

The 1993 Plan approved by Director Schafer shows an approximate 30-foot
wide outdoor retail display area lying along the north side of Tract 41 and south
of the gallery building that was existing at the time of the CUP approval in 1992.
Based upon the approximate 60-foot width of the outdoor display area shown on
the prior 1992 Plan and Alternative Site Plan #2, it is obvious that the display
area existing along the north side of Tract 41 at the time of the CUP approval
was reduced by almost half in order to accommodate the new parking area on
Tract 41. Not by coincidence, the 1993 Plan also shows outdoor retail “display
areas” within the entire north-south area lying between the existing Tract 42
gallery and retail buildings on the west and the drainage channel abutting
Highway 179 on the east. This additional outdoor display area shown on Tract
42 along Highway 179 on the 1993 Plan was relocated from the 5,000 s.f.
outdoor display area approved along the north side of Tract 41 by the CUP.
Thus, in 1993, Director Schafer approved these outdoor retail display areas as
they currently exist today.

Again, the buildings and the outdoor retail display areas located interior to Tract
42 are not depicted on the 1993 Plan due to the nature of the plans. The 1993
Plans were submitted for issuance of building permits related to the new parking
area on Tract 41, improvements to Highway 179, and the construction of a new
building at the southwest corner of Tract 41. Providing a detailed plan of the
existing improvements and uses within the interior of Tract 42 was not necessary
for the issuance of these permits.

> See 1993 Plan attached hereto as Exhibit “11”.
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12.

13.

14.

As of June 7, 1994, the new parking lot had been constructed on Tract 41."

On June 7, 1994, former Community Development Director Tom Schafer and
the Robsons entered into an agreement with regard to the Robson’s future
compliance with CUP Condition Nos. 4, 6, 8, 9, and 10 as summarized below:

e Condition No. 4 — The Robsons agreed that all required improvements to
Hwy. 179 would be commenced no later than April 1, 1995 and
completed no later than July 1, 1995.

e Condition No. 6 — The Robsons agreed that earthen berms and screen
landscaping would be provided along the east side of the newly
established display area in front of the gallery adjacent to Hwy. 179 to
the satisfaction of the Director of Community Development no later than
August 1, 1994 and October 1, 1994, respectively. A combination of
earthen berming, landscaping and rustic fencing was also required in
order to satisfy any additional visual screening requirements of all outside
display areas as approved by the Director no later than October 1, 1994.

e Condition No. 8 — The Robsons agreed that all mercury vapor lighting
would be eliminated no later than August 1, 1994.

e Condition No. 9 — The Robsons agreed to install parking lot lighting no
later than August 1, 1994. It was agreed that all lighting would be
shielded to the satisfaction of the Community Development Department
Director no later than August 15, 1994.

e Condition No. 10 — The Robsons agreed that the south and east sides of
the new parking lot area on Tract 41 would be screened with earthen
berms and landscaped to the satisfaction of the Director no later than July
1,1994.

The June 7, 1994 agreement also acknowledged public use of the Son Silver
West “newly established parking lot area on the south side of the property [Tract
41] prior to completion of the Hwy. 179 improvements.”"”

On February 22, 1995, John O’Brien, who at the time was an Associate
Planner with the City of Sedona, sent a letter to Bill Robson which provided
confirmation that all required improvements required under the 1992 CUP for
the Son Silver West Property had been completed, with the exception of: (1)

'® See Agreement dated June 7, 1994, attached hereto as Exhibit “12”.

"7 Id. at Exhibit “12”.
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elimination of the existing mercury vapor lighting [Condition 8], (2) installation
of additional parking lot lighting [Condition 9], and (3) construction of the SR
179 improvements [Conditions 4]. Mr. O’Brien requested that the Robsons
complete the lighting items as soon as possible and provided notice that the SR
179 improvements would need to be started by April 1, 1995."®

15.  On May 16, 1995, Associate Planner John O’Brien sent a follow-up letter to
Bill Robson providing notice that construction of the required SR 179
improvements was required to have been started no later than April 1, 1995
and was to be completed no later than July 1, 1995. As of May 16, 1995, it did
not appear that the Robsons had commenced construction of the SR 179
improvements. Mr. O’Brien stated that the SR 179 improvements were required
to be completed by July 1, 1995 or the Robsons would be in violation of the
conditions of the June 7, 1994 agreement and the conditions associated with the
CuUP.”

According to email correspondence between City Planning staff on March 15,
2007, it was noted that the SR 179 improvements required under the CUP
included grading and paving to improve drainage and safety. Planner Beth
Escobar noted that it appeared that the former SR 179 “requirements were just
absorbed into the current ADOT improvement project” which included
installation of a median and expansion of SR 179.%° Thus, it appears based upon
the correspondence from John O’Brien to the Robsons in 1995 and this March
15, 2007 email that all 12 conditions approved pursuant to the CUP were
satisfied.

16.  In or about 1995, the City of Sedona adopted a formal Land Development
Code (“LDC”) which no longer allowed the expansion of non-conforming uses
by obtaining the Planning and Zoning Commission’s approval of a conditional
use permit.

17.  In 1998, Sedona voters ratified the City Council’s action adopting an updated
Community Plan, removing the Commercial land use designation on the Son
Silver West Property and replacing it with a T-14 Transitional land use
designation.

'8 See February 22, 1995 letter from Associate Planner John O’Brien to Robsons, attached hereto as Exhibit
1113”.

19 See May 16, 1995 letter from Associate Planner John O’Brien to Robsons, attached hereto as Exhibit “14”.

20 See March 15, 2007 email from Beth Escobar attached hereto as Exhibit “15”.



Son Silver West Memorandum
September 22, 2015
Page 13 of 40

18.

19.

20.

In 2002, Sedona voters ratified the City Council’s action adopting an updated
Community Plan which removed the Transitional land use designation from
the Land Use Plan. The Son Silver West Property was re-designated as Single
Family Residential.

On August 23, 2004 and September 4, 2004, Steve O’Brien of ADOT, the
Robsons and Sedona Community Development Director John O’Brien reached
an agreement whereby a new driveway connecting the Son Silver West parking
lot to Highway 179 would be located and paved on Vacant Tract 40 to
accommodate a full median break to serve Son Silver West.”’ The new
driveway and median break would allow circulation of large delivery trucks to
the site and would eliminate any backing up of large trucks on SR 179.

Between 2006 and 2012, Community Development Director John O’Brien
exercised his authority to interpret and enforce the LDC and the conditional
use permit approved for Son Silver West on a periodic and consistent basis.
The exercise of this enforcement authority was apparent in the following
correspondence and notices of violation issued by Mr. O’Brien to the Robsons
between the years of 2006 through 2012.

A. On January 11, 2006, Director John O’Brien issued a Notice of Violation
letter to the Robsons suspending CUP 92-3 due to unlawful addition to a
storage building, operation of an information booth for an off-site resort,
non-compliant screening, and encroachment of commercial activities and
parking on Arrow Property and Vacant Tract 40.%

B. On February 24, 2006, Director John O’Brien issued an Amendment to
the January 11, 2006 Notice of Violation to the Robsons regarding non-
compliant screening along the south property line of Tract 41,
demolition work to be performed under demolition permit, the driveway
on Vacant Tract 40 being removed and returned to its natural state
(despite being agreed upon by ADOT and John in 2004), discontinuing
unlawful commercial uses and parking on Vacant Tract 40 and use of the
1,950 s.f. residence.?

21 See ADOT Meeting Notes dated August 23, 2004 and Record of Conversation dated September 8, 2004,
attached hereto as Exhibit “16”.

22 See January 11, 2006 letter from Director O’Brien attached hereto as Exhibit “17”.

2 See February 24, 2006 letter from Director O’Brien attached hereto as Exhibit “18”.
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C. By March of 2006, the Son Silver West Properties were brought into
compliance and the CUP was reinstated.**

D. On May 2, 2008, Director John O’Brien sent a letter to Rio Robson
responding to the Robson’s proposal to use Vacant Tract 40 as a
temporary staging area for the SR 179 construction project and future
plans to develop Vacant Tract 40 as a permanent parking lot for Son
Silver West customers. Director O’Brien permitted the use of Vacant
Tract 40 as a temporary staging area but prohibited the proposed parking
expansion.  Director O’Brien provided information on the City’s
Community Plan update process for purposes of the Robsons applying for
a Major Community Plan Amendment and rezoning for Vacant Tract
40.%

E. On May 19, 2011, Director John O’Brien issued a Notice of Violation to
Rio Robson regarding the illegal use of Vacant Tract 40 as a parking lot
and for outside sales, display and storage of merchandise and equipment
associated with the adjacent Son Silver West retail business . The Notice
encloses the May 2, 2008 letter in which Mr. O’Brien previously outlined
steps that would be necessary to develop the Vacant Tract 40 as
permanent parking for Son Silver West (Community Plan Amendment
and rezoning). The Notice gave the Robsons until June 24, 2011 to
remove all parking on Vacant Tract 40, including all concrete parking
stops, and to remove all display items. The Notice states that, should the
Robsons fail to remove these items by June 24, 2011, formal code
enforcement action would result.*®

F. On May 24, 2011, Director John O’Brien issued a follow-up letter to his
Notice of Violation to Rio Robson dated May 19, 2011 regarding the
requirement to remove illegal paved parking spaces on Vacant Tract 40.
Director O’Brien also recommended that the Robsons become involved
in the Community Plan Update process for purposes of redesignating the
Son Silver West Property and Vacant Tract 40 for commercial or parking
use.”’

24 See Email from Planner Beth Escobar dated March 15, 2007 attached hereto as Exhibit “15”.
% See May 2, 2008 letter from Director O’Brien, attached hereto as Exhibit “19”.
% See May 19, 2011 letter from Director O’Brien, attached hereto as Exhibit “20”.

%7 See May 24, 2011 letter from Director O’Brien attached hereto as Exhibit “21”.
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On August 31, 2011, Director John O’Brien issued a Notice of Violation
and suspension of the CUP to the Robsons listing violations relating to
the following unlawful improvements and/or uses: (1) a coffee shop, a
shade structure behind the coffee shop, a roof system attached to a rear
yard storage building, a fence along the rear property line, a fence along
the front property line, and an open-air roof structure that enclosed a
vending machine on the Son Silver West Property, (2) commercial
parking and storage on the Vacant Lot 40, and (3) commercial parking
and storage on the Arrow Property.?®

On September 8, 2011, the City of Sedona issued a permit to the Robsons
for the existing wrought-iron fence erected within the front yard of the
Son Silver West Property abutting Highway 179. The permit/job number
assigned to this front fence was B11594. The permit approval form
shows a “Zoning Approval Date” of 9/1/2011.%

On September 12, 2011, Director John O’Brien issued a zoning
interpretation to the Robsons finding that Robson would not be allowed
to modify CUP 92-3 to introduce new uses, such as a coffee shop, or
construct new accessory structures because to do so would be a change
of a legal nonconforming use inconsistent with the LDC Article 1204.*°
The Director advises the Robsons that a Community Plan Amendment
and a rezoning to a commercial zoning district would be required in
order to operate a coffee shop and construct new accessory structures on
the Son Silver West Property.

On September 26, 2011, the Robsons appealed the Director’s September
12, 2011 interpretation to the Board of Adjustment’’ Within their
appeal, the Robsons challenged the determination by Director O’Brien
that the construction of the shade roof and gutter behind the coffee shop
was an unlawful structure. The Robsons asserted this structure had been
in place for 15 years and was permitted along with the building of a
work-repair shop. With regard to the rain gutter system and all-weather

% See August 31, 2011 letter from Director O’Brien attached hereto as Exhibit “22”.

2 See Permit Approval and Approved Plans for Son Silver West front wrought-iron fence, attached hereto as

Exhibit “23”.

39 See September 12, 2011 letter from Director O’Brien to the Robsons attached as Exhibit “24”.

31 See Robson’s appeal narrative to the Board of Adjustment dated September 22, 2011 and City of Sedona
Receipt No. 5.015822 dated September 26, 2011 in the amount of $200 for the Board of Adjustment appeal
submitted by the Robsons, attached hereto as Exhibit “25”.
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clear roofing installed on the west side of the permitted existing building
at the southwest corner of Tract 41, the Robsons argued that these
improvements were necessary to direct rain water into a gutter system as
a precautionary public health and safety measure. The Robsons did not
appeal the use of the coffee shop on the Son Silver West Property.

K. On October 6, 2011, Director John O’Brien sent an email to Rio Robson
explaining that an expansion of parking on Vacant Tract 40 and the use of
the Arrow Property for office space and employee parking would require
a Community Plan amendment and rezoning application.*?

L. On November 3, 2011, Rio Robson sent an email to Director O’Brien
requesting to “defer” the December 2™ appeal hearing before the Board
of Adjustment.?’

M. On November 4, 2011, Director John O’Brian responded to Rio Robsons
request to defer the December 2, 2011 appeal to the Board of
Adjustment. Director O’Brien stated that he would “hold off on the
appeal hearing” and that based upon his site inspection on November 2,
2011, it was apparent that the Robsons had discontinued the coffee shop
use. He also stated that he had reviewed all permits that the City had on
file and could not find a permit for the roof system and shade structure
[described in August 31, 2011 notice of violation]. Director O’Brien
stated that he would talk with the Chief Building Inspector and would let
the Robsons “know if it will be necessary to reschedule . . .[the] appeal
hearing with the Board of Adjustment.”**

N. On December 21, 2011, Community Development Director John
O’Brien emailed Rio Robson providing the following enforcement
decision with regard to alleged outstanding violations on the Son Silver
West Property and the pending appeal before the Board of Adjustment:*®

| have been giving your building permit situation at Son Silver
West some thought lately and how we might proceed. Rather
than get into some long drawn out enforcement action based
on what you might have or might not have constructed at Son

32 See October 6, 2011 email from Director O’Brien attached hereto as Exhibit “26”.
33 See November 3, 2011 email from Rio Robson to Director O’Brien attached hereto as Exhibit “27”.
34 See November 4, 2011 email from Director O’Brien attached hereto as Exhibit “27”.

3 See December 21, 2011 decision by Director O’Brien attached hereto as Exhibit “28”.
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Silver West over the years, here is how | would like to
proceed:

1. You have already shut down the coffee shop and this was
my primary concern. | appreciate you taking care of this issue.

2. The other two issues are the construction of the shade
structure behind the former coffee shop and the roof system
attached to the storage building. You claim these were
replacements of other similar structures that were in disrepair
and were constructed many years ago. | cannot locate
building permits on any of these older structures, but they may
have been constructed before Sedona incorporated. | cannot
make this determination with the information that | have. | am
OK with you leaving them as they are currently constructed.

3. By March 1, 2012, | am requesting that you provide to me a
site plan of your property showing all of the existing buildings,
their use and parking. The site plan needs to be dated.

4. By March 1, 2012, | am requesting that your provide
photographs of the exteriors of all of the buildings. The
photographs need to be dated and their use labeled and keyed
to the site plan.

This documentation will establish what you are allowed to
have at Son Silver West at this time and will give us a historical
record of the allowable uses on your property. Then, from this
point forward, there won't be a question with what is allowed
and what is not allowed.

| feel this is a fair compromise to resolve this situation. Please
let me know your thoughts.

Thanks.

John O’ Brien, Director
Community Development Department
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21.

22.

23.

24.

On or about May 9, 2012, Director John O’Brien sent by email to several staff
members and provided to future Director Audree Juhlin a memorandum titled
“Project Status Information May 2012.”*®* Within the memorandum, Director
O’Brien provided updates and information on a number of projects throughout
the City of Sedona, including Son Silver West. Notably, Director O’Brien
provided no information to staff or Ms. Juhlin regarding any current violations on
the Son Silver West Property or current violations relating to the 1992 CUP.
Instead, Director O’Brien memorialized his prior December 21, 2011 decision
by stating:

Rio Robson is supposed to get us a notebook of photographs of
the property showing all of the existing improvements. He needs
to date these photos and provide them to staff so we know exactly
what they have now in place and what is legal non-conforming ...
so the next time they building [sic] without permits, we will know
what is legal and what is illegal. | have asked for this for several
months and Rio has said “he will get to it soon” for at least four
months.

In accordance with Director O’Brien’s decision dated December 21, 2011, Rio
Robson submitted to the City of Sedona a conceptual site plan and labeled
photographs of the existing uses, structures and parking area on the Son Silver
West Property, including the Father Kino Chapel on the Arrow Property.’” The
photographs submitted by Mr. Robson are labeled and dated March 1, 2012.

On July 3, 2012, Director John O’Brien retired after being employed by the
City of Sedona for 24 years.

As a result and in reliance on the December 21, 2011 decision by Director
John O’Brien finding no use or structural violations of the LDC and 1992 CUP
existing on the Son Silver West Property, the Robsons undertook the following
actions and substantial investments in their Son Silver West business:

A. The Robsons increased their off-site warehousing and art inventory
space from approximately 2,000 s.f. to 8,500 s.f. in order to maintain
a constant supply of art objects and goods to the Son Silver West
Property for sale. The Robsons are currently in the process of
expanding their total warehousing space to approximately 14,000 s.f.

3 See May 9, 2012 email from Director O’Brien and redacted memorandum titled “Project Status Information
May 2012” attached hereto as Exhibit “29”.

37 See conceptual site plan and photographs dated March 1, 2012, attached hereto as Exhibit “30”.
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The Robsons expanded their sources and increased their wholesale
purchases of art objects and related inventory items for the Son Silver
West Property. The assurance supplied by Director O’Brien’s
decision that the Son Silver West Property was operating with no
violations of the LDC or 1992 CUP caused the Robsons to purchase
larger volumes of retail inventory to be stored in the expanded
warehouse space and transferred to the Son Silver West Property for
sale. For instance, the Robsons purchased approximately $300,000
worth of art inventory from Mexico in 2013 and an additional
$500,000 of inventory in 2014.

The Robsons purchased new art manufacturing equipment totaling
approximately $45,000 and spent approximately $100,000 on
computer software and telecommunication equipment for the Son
Silver West Property.

As a result of these actions taken by the Robsons in reliance on the
December 21, 2011 decision by Director O’Brien, the Robsons
realized noticeable increases in annual net revenue starting in 2012
through this year to date.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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25.

On March 11, 2014, an updated Sedona Community Plan adopted by the City
Council was ratified by voters. As suggested by John O’Brien, Rio Robson
played an active role in the Community Plan Update process in 2013 and 2014,
including the formation of a Community Focus Area (CFA) for the area along SR
179 surrounding the Son Silver West Property.

The current 2014 Community Plan designates the Son Silver West Property

(Tracts 42 and 41) as General Commercial (red color) on the Existing Land Use
Map. Vacant Tract 40 is designated as Vacant Land (white color).

EXISTING LAND USE MAP RATIFIED BY VOTERS ON MARCH 11, 2014

TRACTS41 & 42

VACANT TRACT 40
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Incredibly, the commercial retail uses existing on Tract 42 since 1960
and expanded on Tract 41 under the 1992 CUP were not identified on the
Future Land Use Map with a Commercial land use designation. Instead, the Son
Silver West Property and Vacant Tract 40 are designated as Single Family Low
Density (0.5 to 2 DU/AC) (yellow color). The number “11” designates the area
along SR 179, including the Son Silver West Property and Vacant Tract 40, as
being within Morgan Road Community Focus Area 11.

FUTURE LAND USE MAP RATIFIED BY VOTERS ON MARCH 11, 2014

TRACTS 41 & 42

VACANT TRACT 40

The Land Use Element of the 2014 Community Plan describes the
Morgan Road CFA as possessing attributes including commercial non-
conforming uses along SR 179, such as Son Silver West, and identifies
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community expectations for non-residential uses along SR 179. According to
page 34 of the Land Use Element, the Morgan Road CFA is a location where the
City will develop a Specific Plan, including any necessary rezoning, for adoption
by the City Council. The Specific Plans will be developed with participation
from property owners, neighbors, and stakeholders and will strive to achieve the
“Community Expectations” for each CFA. According to the Land Use Action
Plan on page 55 of the Land Use Element, creation and implementation of a
Specific Plan for the Morgan Road CFA will occur approximately 6 to 10 years
from now.
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26.

27.

28.

29.

30.

On October 8, 2014, Director Audree Juhlin issued a Notice of Violation letter
to the Robsons for an unlawful expansion of a legal non-conforming use onto
three nearby single-family residential properties zoned RS-18b: (1) the Vacant
Tract 40, (2) the Arrow Property, and (3) the Bowstring Property. The Notice
required the immediate cessation of all commercial activities at these 3
residentially zoned properties and provided an option for the Robsons to apply
for approval of a Major Community Plan amendment and rezoning for general
commercial uses. The October 8, 2014 Notice did not allege any violations on
the Son Silver West Property.®® At the time, 33 months had expired since
Director O’Brien’s December 21, 2011 enforcement ruling.

On May 28, 2015, Attorney Brian Furuya of Aspey, Watkins & Diesel, PLLC, on
behalf of the Robsons, submitted a Major Community Plan Amendment
application to the City of Sedona requesting that the Future Land Use Plan be
amended to show a Planned Area designation for the Son Silver West Property,
Vacant Tract 40 and the Arrow Property.

On June 26, 2015, Attorney Brian Furuya of Aspey, Watkins & Diesel, PLLC, on
behalf of the Robsons, submitted a rezoning application to the City of Sedona
requesting that the Son Silver West Property, Vacant Tract 40 and the Arrow
Property be rezoned from the RS-18b district to the Planned Development
district for purposes of: (1) converting a legal non-conforming use on the Son
Silver West Property to a legal conforming use, (2) develop additional parking
on the Vacant Tract 40 along SR 179, (3) allow use of the Arrow Property as
offices relating to Son Silver West’s business, and (4) allow a coffee and
smoothie bar on the Son Silver West Property.

On July 24, 2015, Attorney Brian Furuya of Aspey, Watkins & Diesel, PLLC, on
behalf of the Robsons, submitted a revised Major Community Plan Amendment
and rezoning application pertaining to the Son Silver West Property and Vacant
Tract 40 only. The revised Major Community Plan Amendment application
requested a change in the land use designation for these 2 parcels from Single
Family Low Density to Planned Area. The revised rezoning application
requested that the 2 parcels be rezoned from the RS-18b district to the Planned
Area district and requested approval to develop a new parking lot on the Vacant
Tract 40.

On August 12, 2015, Attorney Brian Furuya, on behalf of the Robsons,
submitted a request to withdraw the Major Community Plan Amendment and
rezoning applications pending under Case No. PZ15-00004.

38 See October 8, 2014 letter from Director Audree Juhlin attached hereto as Exhibit “31”.
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31.  On September 8, 2015, Attorneys Francis J. Slavin and Heather Dukes and the
Robsons (Rio Robson in person and Bill and Linda Rose Robson by telephone
from Wyoming) met with City of Sedona Community Development Director
Audree Juhlin, City Manager Justin Clifton and City Attorney Robert Pickels to
discuss an “expanded list” of alleged violations of the 1992 CUP and/or Sedona
Land Development Code applicable to the Son Silver West Property, Vacant
Tract 40, the Arrow Property and the Bowstring Property. Many of the alleged
violations discussed during this meeting were items that either were in existence
in 1988 or were previously approved by: (1) the Planning Commission pursuant
to Case No. CUP 92-3, (2) former Community Development Director Tom
Schafer with regard to the 1993 Plan approval and building permits issued
thereunder, and (3) former Community Development Director John O’Brien’s
written interpretation and final enforcement decision dated December 21, 2011.
During this meeting, Mr. Slavin offered to provide a legal memorandum to the
City of Sedona representatives in attendance at that meeting.

I1. VESTED RIGHTS OF SON SILVER WEST

The owners of Son Silver West enjoy vested rights with regard to: (1) the legal
nonconforming use of the Son Silver West Property, (2) all legal non-conforming structures
and outside retail display areas in existence on Tract 42 at the time of the CUP approval in
1992, (3) the construction of the southernmost building on Tract 41, (4) the current parking
configuration on Tract 41, and (5) the existing outdoor retail space along the frontage of
Tract 42 as well as the approximate 30-foot area along the north property line of Tract 41.
The Robsons enjoy vested rights with regard to Item Nos. 1 and 2 as a result of the legal
nonconforming use rights resulting from Sedona’s incorporation in 1988 and the City
Planning Commission’s approval of the 1992 CUP. The uses and structures identified in
Item Nos. 3, 4 and 5 are vested as a result of: (1) the September 29, 1993 Decision by
Director Tom Schafer approving the Son Silver West site plan and parking plan (the “1993
Plan”) as being in general conformance with the 1992 CUP, (2) the City’s issuance of
building permits related thereto, and (iii) the Robson’s good faith reliance thereon as
demonstrated by their substantial work and incurrence of substantial expenditures to
complete the construction of those improvements.

The Arizona common law provides for delayed vesting of development rights. As a
general rule, this involves the issuance by the municipality of a building permit or project-
specific development approval and the good faith reliance thereon by the developer in the
form of substantial work, incurrence of substantial expenditures and/or incurrence of
substantial liability. Once a building permit is issued as duly authorized by law and the
permittee has materially acted in reliance thereon, the right to continue under those rules is
vested and municipality may not arbitrarily revoke or change the rules under which the
permit was issued. Town of Paradise Valley v. Gulf Leisure Corp., 27 Ariz.App. 600, 607,
557 P.2d 532 (App.1976). This common law rule is based upon the theory of equitable
estoppel.
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In the legal nonconforming use context, “a nonconforming land use is a vested
property right and is ‘defined as a lawful use maintained after the effective date of a zoning
ordinance prohibiting such use.”” City of Tucson v. Clear Channel Outdoor, Inc., 218 Ariz.
172, 182, 181 P.3d 219, 229 (App.2008). In this case, the Robsons, as owners of the Son
Silver West Property and its legal non-conforming use, enjoy a vested right to preserve and
maintain the development that occurred on the Son Silver West Property prior to the
incorporation of the City of Sedona in 1988 and as a result of the 1992 CUP approval, the
1993 Plan approval and building permits issued by the City in accordance with
development regulations applicable to the property in existence on the effective date that
vesting occurred. At the time of the 1992 CUP approval and the 1993 Plan and building
permit approvals, the original Sedona Community Plan identified the Son Silver West
Property with a General Commercial land use designation. Inasmuch as the 1992 CUP
and permit approvals allowed the expansion of a commercial retail use in conformance
with City’s Community Plan at that time, the Robsons were justified in placing good faith
reliance on these approvals.

As generally depicted on the aerial photograph below and the 1993 Plan attached
hereto as Exhibit 11, the Robsons relocated and built a new surface parking lot area on
Tract 41, constructed the southernmost building on Tract 41 and relocated some of the
existing outdoor retail display area along the frontage of Tract 41 and along the north 60
feet of Tract 41to the former parking lot area on Tract 42, all while justifiably relying on
the: 1) 1993 Plan approved by former Community Development Director Tom Schafer and
2) building permits issued for the southernmost building and the new parking area on Tract
41. Inasmuch as these substantial expenditures and improvements were made by the
Robsons in good faith reliance on the City’s approvals and permits issued, the Robsons
possess vested property rights in the location and square footage of the buildings, parking
area and outdoor retail display areas existing at the time of the City’s incorporation in 1988
and as shown on the 1993 Plan.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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VESTED RIGHTS OF SON SILVER WEST
JUNE 2011 GOOGLE PHOTOGRAPH OF SON SILVER WEST PROPERTY DEMONSTRATING

IMPROVEMENTS AND AREAS CONSTRUCTED IN RELIANCE ON 1993 PLAN AND PERMITS
*With annotations supplied by Francis }. Slavin, P.C.

Outdoor retail display
areas and structures
vested as legal non-
conforming uses and
buildings as a result of
City incorporation in 1988
and reliance on 1992 CUP.

Vested outdoor retail
display areas relocated
from Tract 41 frontage in
reliance on 1992 CUP,
approval of 1993 Plan, and
relocation of parking area
after receiving permit

Vested as legal non-
conforming structure and
use as a result of City

approval of 1992 CUP. Vested outdoor retail
display area in reliance on
1992 CUP.
Vested building erected in Vested parking area some of
reliance on 1992 CUP, which was relocated from Tract 42
approval of 1993 Plan and frontage in reliance on issuance of
issuance of building permit. 1992 CUP, approval of 1993 Plan

and issuance of building permit.

I1l.  DIRECTOR JOHN O’BRIEN’S DECISION WAS AN EXERCISE OF THE DIRECTOR’S
INTERPRETATION AND ENFORCEMENT AUTHORITY AS DELEGATED BY STATE ZONING
ENABLING STATUTES AND THE SEDONA LAND DEVELOPMENT CODE

Municipalities have been authorized by the state legislature to engage in planning
and zoning activities, including interpretation and enforcement of their zoning ordinances.
Municipalities have no inherent policy power, and, therefore, their power to regulate
zoning must exist by virtue of delegated power. Bella Vista Ranches, Inc. v. City of Sierra
Vista, 126 Ariz. 142, 143, 613 P.2d 302, 303 (App.1980). As a result, the state’s
delegation of zoning powers to local authorities requires that local zoning ordinances
comply and be consistent with the state enabling act - Ariz. R. Stat. § 9-462, et al. As
demonstrated below, the Sedona Land Development Code (“LDC”) complies and is
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consistent with the definition of zoning administrator and the zoning administrator’s
enforcement role created by Ariz. R. Stat. §§ 9-462(A)(4) and 9-462.05(C) and (D). By
acting in his official capacity to interpret and enforce the Sedona LDC and the 1992 CUP
approval, Director John O’Brien was authorized to render his December 21, 2011 decision
regarding the allowable uses and structures existing on the Son Silver West Property.

A. Sedona Community Development Director’s Interpretation and
Enforcement Authority

1. Powers and Authority Delegated to Zoning Administrator under
Ariz. R. Stat. § 9-462, et seq.

The role and responsibility of a municipal “zoning administrator” is broadly defined
in Ariz. R. Stat. § 9-462(A)(4) as “the official responsible for enforcement of the zoning
ordinance.” Within the “Enforcement” requirements prescribed under Ariz. R. Stat. § 9-
462.05, subsection C and D require a municipal legislative body to establish the office of
zoning administrator and charges the zoning administrator with the responsibility of
enforcing the zoning ordinance.

Ariz. R. Stat. § 9-462.05 — Enforcement.
C. By ordinance, the legislative body shall establish the office of

zoning administrator. The zoning administrator is charged with
responsibility for enforcement of the zoning ordinance.

D. By ordinance, the legislative body shall establish all necessary
and appropriate rules and procedures governing application for
zoning amendment, review and approval of plans, issuance of
any necessary permits or compliance certificates, inspection of
buildings, structures and lands and any other actions which
may be considered necessary or desirable for enforcement of
the zoning ordinance.

Emphasis added. As demonstrated by the language of Ariz. R. Stat. § 9-462.05, the state
legislature has charged zoning administrators with unfettered responsibility to enforce a
zoning ordinance. Section 9-462.05(D) enables the municipal legislative body to establish
the rules and procedures for use by the zoning administrator to enforce the zoning
ordinance.



Son Silver West Memorandum
September 22, 2015
Page 28 of 40

2. Zoning Administrator Powers and Authority Delegated to
Community Development Director under Sedona Land
Development Code

The Sedona City Council has adopted a Land Development Code which establishes
the office of Community Development Director and invests the Director with the statutory
duties of the zoning administrator. The position of “Director” is defined in Section 201 of
the LDC, in part, as “the Zoning Administrator for the city.” The term “Zoning
Administrator” is defined in the LDC as the “Director of the Department of Community
Development.” Section 306 of the Sedona Land Development Code also provides as
follows:

306 Director of Community Development.*’

A. The Director of Community Development is appointed by,
reports to and serves at the pleasure of the City Manager.

B. The Director of Community Development is the head of the
Department of Community Development, in accordance with
A.R.S. Section 9-461.03 (as may be amended). His duties
involving planning, zoning and building, and as Zoning
Administrator pursuant to A.R.S. Section 9-462.05 (as may be
amended), include:

1. Reviewing building plans, comparing plans with
ordinances, codes, specifications and regulations, and
directing and enforcing compliance;

B. Director John O’ Brien’s Inspections, Correspondence and Decisions Issued
to Son Silver West are Consistent with His Enforcement Powers as Zoning
Administrator

Beginning in approximately 1995 through his retirement in July 2012, John O’Brien
consistently and periodically exercised his power to enforce the provisions of the Sedona
LDC and the 1992 CUP issued to the Son Silver West Property. As described in greater
detail in the Statement of Facts set forth above, Mr. O’Brien took the following actions with
regard to Son Silver West leading up to his December 21, 2011 decision:

As an Associate Planner at the City, in 1995, Mr. O’Brien sent letters to the Robsons
enforcing both the conditions of approval for CUP 92-3 and the requisite time periods for
completion of those conditions.*

3 Sedona Land Development Code current through Ordinance 2015-02, passed February 10, 2015.
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Then, on January 11, 2006 and February 24, 2006, Mr. O’Brien, as the Director of
the Community Development Department, issued to the Robsons a notice of violation and
an amended notice of violation, respectively.*’ Within these notices, Director O’Brien
provided notice to the Robsons that their CUP was suspended until the listed violations
were either corrected or discontinued. By March of 2006, the Son Silver West Properties
were brought into compliance and the CUP was reinstated.*

On May 2, 2008, Director O’Brien sent a letter to Rio Robson interpreting the
Sedona LDC to allow the temporary use of Vacant Tract 40 as a staging area for the SR 179
construction project. In response to the Robson’s inquiry regarding development of Vacant
Tract 40 as a permanent parking lot for Son Silver West customers, Director O’Brien
enforced the LDC prohibiting such use unless the Robsons applied for and obtained City
Council approval of a Community Plan amendment and rezoning for Vacant Tract 40.*

Approximately 3 years later, on May 19 and May 24, 2011, Director O’Brien
exercised his enforcement authority by issuing a notice of violation and follow-up letter to
Rio Robson requiring removal of all parking and outdoor display and storage uses being
conducted on Vacant Lot 40 in violation of the LDC.* These May 2011 letters were
followed by a subsequent notice of violation and suspension of the CUP dated August 31,
2011. The August 31, 2011 notice was issued by Director O’Brien for an unlawful coffee
shop use and the alleged unlawful erection of: (1) a shade structure behind the coffee
shop, (2) a roof system attached to a rear yard storage building, (3) an open-air roof system
enclosing a vending machine, and (4) a fence along the front property line of the Son
Silver West Property. The August 31, 2011 notice also cited parking and storage
violations on Vacant Tract 40 and the Arrow Property.* Since neither Vacant Tract 40 nor
the Arrow Property fall under the CUP, technically an alleged zoning violation pertaining
to these properties would only be enforceable under the LDC.

0 See Letter from John O’Brien to Robsons dated February 22, 1995 attached hereto as Exhibit “13” ; See
also Letter from John O’Brien to Robsons dated May 16,1995 attached hereto as Exhibit “14”.

41 See Letters from John O’Brien to Robsons dated January 11, 2006 and February 24, 2006 attached hereto
as Exhibits 17” and “18”, respectively.

42 See Email from Planner Beth Escobar to City staff dated March 15, 2007 attached hereto as Exhibit “15”.
43 See Letter from John O’Brien to Rio Robson dated May 2, 2008 attached hereto as Exhibit “19”.

4 See Letters from Director O’Brien dated May 19, 2011 and May 24, 2011 attached hereto as Exhibit “20”
and “21” respectively.

4 See Letter from Director O’Brien dated August 31, 2011 attached hereto as Exhibit “22”.
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On September 12, 2011, Director O’Brien issued to the Robsons a formal
interpretation of the LDC finding that the Robson’s would not be allowed to modify their
CUP to introduce new uses, such as a coffee shop, or to construct new accessory
structures on the Son Silver West Property because to do so would constitute a change to
a legal non-conforming use inconsistent with LDC Article 1204. Director O’Brien advised
the Robsons to apply for City Council approval of a Community Plan amendment and
rezoning in order to operate a coffee shop or erect new structures on the Son Silver West
Property.”® On September 26, 2011, this interpretation was appealed by the Robsons to
the Board of Adjustment challenging the Director’s decision that new structures had been
erected.”’

On October 6, 2011, Director O’Brien sent a separate interpretation letter to the
Robsons finding that an expansion of parking on Vacant Tract 40 and the use of the Arrow
Property for office space and employee parking would require a Community Plan
amendment and rezoning application.*

On November 3, 2011, Rio Robson emailed a request to John O’Brien to defer the
Board of Adjustment hearing.* After receiving the Robson’s November 3, 2011 email
request, Director O’Brien sent an email response on November 4, 2011 stating that he
would “hold off on the appeal hearing” and would notify the Robsons, after meeting with
Sedona’s Chief Building Inspector, whether it would be necessary to reschedule the
appeal hearing before the Board. Director O’Brien also confirmed that he made a site
inspection of the Son Silver West Property on November 2, 2011 and verified that the
coffee shop use had been discontinued.”

On December 21, 2011, Director O’Brien sent an email to Rio Robson providing
his final decision regarding the enforcement proceedings that had commenced on August
31, 2011 as well as the September 12, 2011 formal interpretation that was appealed by
the Robsons to the Board of Adjustment.’’ In his decision, Director O’Brien
acknowledged the discontinuance of the coffee shop use. He also expressed his inability
to locate City or County building permits or approvals for the shade structure and roof
system which the Robsons claimed were replacements of similar structures. Due to the
lack of documentation and the possibility that these structures could have been

6 See Letter from Director O’Brien dated September 12, 2011 attached hereto as Exhibit “24”.

47 See September 26, 2011 appeal from Robsons to Board of Adjustment attached hereto as Exhibit “25”.

4 See email from Director O’Brien dated October 6, 2011 attached hereto as Exhibit “26”.

49 See email from Rio Robson to Director O’Brien dated November 3, 2011 attached hereto as Exhibit “27”.
%0 See email from Director O’Brien dated November 4, 2011 attached hereto as Exhibit “27”.

51 See Director O’Brien’s December 21, 2011 decision attached hereto as Exhibit “28”.
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constructed before Sedona’s incorporation in 1988, Director O’Brien made the decision to
allow the structures to remain as constructed. After requiring that the Robsons submit a
site plan and photographs of the Son Silver West Property showing existing buildings,
their use and parking, Director O’Brien made the following enforcement decision:

This documentation will establish what you are allowed to have at Son Silver
West at this time and will give us a historical record of the allowable uses on
your property. Then, from this point forward, there won’t be a question with
what is allowed and what is not allowed.

When analyzing the language used by Director O’Brien in his December 21, 2011
enforcement ruling in the context of the preceding history of enforcement decisions as well
as the Robson’s appeal pending before the Board of Adjustment, it is clear that Director
O’Brien’s decision was an authorized act of enforcement by Sedona’s Zoning Administrator
under Ariz. R. Stat. § 9-462.05 and Section 306 of the Sedona LDC.

Prior to retiring, in May of 2012, Director O’Brien sent an email to several staff
members and provided to future Director Audree Juhlin a memorandum titled “Project
Status Information May 2012.”°> Within the memorandum, Director O’Brien provided an
update and information regarding Son Silver West. Notably, Director O’Brien provided no
information to staff or Ms. Juhlin regarding any current violations on the Son Silver West
Property or current violations relating to the 1992 CUP. Instead, Director O’Brien
memorialized his prior December 21, 2011 decision by stating:

Rio Robson is supposed to get us a notebook of photographs of
the property showing all of the existing improvements. He needs
to date these photos and provide them to staff so we know exactly
what they have now in place and what is legal non-conforming ...
so the next time they building [sic] without permits, we will know
what is legal and what is illegal. | have asked for this for several
months and Rio has said “he will get to it soon” for at least four
months.

It is important to note that, after the Robsons submitted a conceptual site plan and
photographs of the Son Silver West Property to Director O’Brien, no Board of Adjustment
hearing was scheduled by the City of Sedona. Since there was no evidence available to
Director O’Brien to present to the Board of Adjustment with regard to the alleged new
structures, Mr. O’Brien never rescheduled the Board of Adjustment hearing.

32 See May 9, 2012 email from Director O’Brien and redacted memorandum titled “Project Status Information
May 2012” attached hereto as Exhibit “29”.
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C. Director John O’Brien’s December 21, 2011 Decision was Not Ultra Vires

An ultra vires act is one that is “unauthorized” or “beyond the scope of power
allowed or granted by a corporate charter or by law.” Black’s Law Dictionary (10" ed.
2014). With regard to a municipality, the exercise of zoning power must be founded on
the state legislature’s delegation to local governmental units, and “in the absence of such a
grant, such exercise is ultra vires and void.” Bella Vista Ranches, Inc. v. City of Sierra Vista,
126 Ariz. 142, 144, 613 P.2d 302, 304 (App.1980). “The doctrine of ultra vires, when
invoked, should not be allowed where it would not advance justice, but, on the contrary,
would accomplish a legal wrong.” Higgins v. Arizona Sav and Loan Ass’n, 85 Ariz. 6, 10,
330 P.2d 504, 507 (1958) (citing Leon v. Citizen’s Building & Loan Ass’n, 14 Ariz. 294,
127 P. 721, 722 (1912). Furthermore, public officials are “presumed to have done their
duty” and their acts “are presumed to be correct and legal in absence of clear and
convincing evidence to the contrary.” Emphasis added. City of Tucson v. Clear Channel
Outdoor, Inc., 218 Ariz. 172, 193, 181 P.3d 219, 240 (App.2008) (citing Verdugo v. Indus.
Comm’n, 108 Ariz. 44, 48, 492 P.2d 705, 709 (1972)).

In Bella Vista Ranches, Inc. v. City of Sierra Vista, 126 Ariz. at 143, 613 P.2d at
303, the Arizona Court of Appeals determined that Sierra Vista had no authority to regulate
subdivisions prior to the passage of Ariz. R. Stat. §§ 9-463 and 9-463.04. An owner of real
property in Sierra Vista challenged the City’s enforcement of its subdivision regulations
which were adopted in 1966 — prior to the state legislature’s passage of the first subdivision
enabling statutes, Ariz. R. Stat. 9-463 and 9-463.04, in 1974. Id. The Court of Appeals
found that, because the legislature had delegated no comprehensive regulatory authority to
cities and towns over subdividing at the time Sierra Vista adopted its subdivision
regulations, Sierra Vista’s exercise of the zoning power to require approval of subdivision
plats was ultra vires and void. Id. at 143-144, 613 P.2d at 303-304.

Contrary to Sierra Vista’s attempt to regulate subdivisions within its territorial limits
without being delegated this statutory authority in Bella Vista Ranches, Inc. v. City of Sierra
Vista, Director O’Brien’s December 21, 2011 enforcement ruling was an authorized
enforcement act under Ariz. R. Stat. § 9-462.05 and Section 306 of the Sedona LDC. Ariz.
R. Stat. § 9-462.05 charges the zoning administrator with the responsibility of enforcing the
zoning ordinance - a responsibility that is delegated to the Community Development
Director under the Sedona LDC. The City of Sedona may not limit or qualify such
authorization in an attempt to vacate an enforcement decision by the Director. As shown
above, the December 21, 2011 decision was the culmination of the Director’s prior
interpretation and enforcement decisions issued to the Robsons starting in 2006 through
2011, and was a final decision obviating the need to reschedule a Board of Adjustment
hearing for purposes of deciding the Robson’s pending appeal of the Director’s September
12, 2011 interpretation. In addition, the fact that O’Brien intended that his decision serve
as a baseline for future review of potential expanded uses and structures on the Son Silver
West Property also supports a finding that the decision was final and enforceable.
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Furthermore, the City’s failure to take any action to challenge Director O’Brien’s
decision for almost 4 years from December 21, 2011 until September 2015 is persuasive
that the City considered Director O’Brien’s decision to be a final, valid decision. When
current Director Audree Juhlin issued a notice of violation to the Robsons on October 8,
2014, the notice alleged no violations pertaining to the use or existing structures on the
Son Silver West Property which is consistent with Director O’Brien’s December 21, 2011
decision.”® Instead, the October 8, 2014 notice alleged violations on the Vacant Tract 40,
Arrow Property and Bowstring Property. It was not until after the Robsons withdrew their
Major Community Plan and rezoning applications that the City began revisiting violations
that had been resolved by Director O’Brien’s prior enforcement decision. Thus, it appears
that, in the 45 months preceding our September 8, 2015 meeting, the City was continuing
to uphold and enforce the December 21, 2011 decision by Director O’Brien as an
authorized act of the Sedona Community Development Director. To disregard that
enforcement decision upon which the Robsons have relied for 45 months as ultra vires,
“would not advance justice, but, on the contrary, would accomplish a legal wrong.” See
Higgins, supra. Moreover, the City of Sedona cannot provide clear and convincing
evidence that would overcome the presumption that John O’Brien performed his
enforcement duties as the Director of Community Development when issuing his
December 21, 2011 decision and that such decision was correct and legal.

V. DIRECTOR JOHN O’BRIEN’S DECISION MAY NOT BE CHALLENGED BY AGGRIEVED PERSONS
AS A RESULT OF THEIR FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

Director John O’Brien’s December 21, 2011 decision was not appealed by an
aggrieved person to the Board of Adjustment within 15 days, as required by Sedona LDC §
404.10(A). Therefore, in the event an aggrieved person were to attempt to challenge
Director O’Brien’s decision in Superior Court in the future, the Superior Court would lack
jurisdiction to hear and decide the appeal due to the person’s failure to exhaust
administrative remedies.

In Southwest Soil Remediation, Inc. v. City of Tucson, 201 Ariz. 438, 36 P.3d
1208 (App. 2001), the Arizona Court of Appeals determined that a soil remediation
company was required to exhaust its administrative remedies by appealing a decision of
the City of Tucson zoning administrator to the Board of Adjustment before bringing suit in
superior court. The Court of Appeals in Southwest Soil Remediation, Inc. provided the
following detailed summary of Arizona caselaw regarding requirements to exhaust
administrative remedies and the declination of courts to exercise jurisdiction when parties
or aggrieved persons fail to utilize available administrative remedies:

A party must exhaust available administrative remedies “before
appealing to the courts.” Minor v. Cochise County, 125 Ariz. 170, 172, 608
P.2d 309, 311 (1980). Two closely allied doctrines are applied in such cases.

53 See Notice of Violation dated October 8, 2014 attached hereto as Exhibit “31”.
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See Original Apartment Movers, Inc. v. Waddell, 179 Ariz. 419, 420, 880
P.2d 639, 640 (App.1993). The doctrine of exhaustion of administrative
remedies usually applies when a statute establishes an administrative review
procedure and “determines when judicial review is available.” Id. (emphasis
in original); see also Minor, 125 Ariz. at 172, 608 P.2d at 311. “Where a
board is specifically empowered to act by the Legislature, the board should
act before recourse is had to the courts” as judicial review “is withheld until
the administrative process has run its course.” Minor, 125 Ariz. at 172, 608
P.2d at 311.

The primary jurisdiction doctrine, on the other hand, “determines
who should initially determine a case.” Original Apartment Movers, 179
Ariz. at 420, 880 P.2d at 641 (emphasis in original). If a case raises “ ‘issues
of fact not within the conventional experience of judges [,] ... agencies
created by [the legislature] for regulating the subject matter should not be
passed over,” ” because administrative agencies exercise expertise and are
more experienced in specialized areas. Campbell v. Mountain States Tel. &
Tel. Co., 120 Ariz. 426, 430, 586 P.2d 987, 991 (App.1978), quoting Far
East Conference v. United States, 342 U.S. 570, 574, 72 S.Ct. 492, 494, 96
L.Ed. 576, 582 (1952); see also Il Kenneth Culp Davis and Richard J. Pierce,
Jr., Administrative Law Treatise § 14.1, at 272 (3d ed.1994).

14 . . :
f Both doctrines require a party to pursue available

administrative remedies. See Hamilton v. State, 186 Ariz. 590, 593, 925
P.2d 731, 734 (App.1996); Original Apartment Movers. If a party fails to
utilize the available administrative remedies, the courts decline to exercise
jurisdiction.? See Minor, 125 Ariz. at 172, 608 P.2d at 311.

After describing the doctrine of exhaustion of administrative remedies and the
primary jurisdiction doctrine, the Court of Appeals turned its attention to the language of
Ariz. R. Stat. § 9-462.06(G)(1) which directs a board of adjustment to “[h]ear and decide all
appeals in which it is alleged there is an error in an order, requirement or decision made
by the zoning administrator in the enforcement of a zoning ordinance.” Id. at 442, 36 P.3d
at 1212. The Court also noted that Ariz. R. Stat. § 9-462.06(K) provides that a person
aggrieved by a board of adjustment decision may file a special action complaint in superior
court within 30 days of the board’s decision. Id. Based upon these statutes, the Court of
Appeals held that the soil remediation company was required to follow the statutory
administrative procedure in order to exhaust its administrative remedies and that the board
has specialized expertise, which makes it the appropriate forum to exercise primary
jurisdiction. Id. As a result of the soil remediation company’s failure to appeal to the
Board of Adjustment, the Court of Appeals held that the trial court properly declined to
exercise jurisdiction over the matter. Id.
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In accordance with the statutes analyzed by the Court of Appeals in Southwest Soil
Remediation, Inc., Ariz. R. Stat. §§ 9-462.06(G)(1) and (K), the City of Sedona has adopted
Sections 304.01(B) and 404.10 of the Sedona LDC which directs the City’s Board of
Adjustment to hear and decide appeals of decisions issued by the Community
Development Director. Pursuant to LDC Section 404.10, the decision of the Director must
be appealed by any person aggrieved by the decision within 15 days of the date of the
Director’s decision. Section 404.10 also requires that notice of the Board of Adjustment
hearing meet the notice requirements set forth in Section 404.04, including publishing
notice in a newspaper of general circulation, posting a notice on the property and
providing notice by First Class U.S. Mail to all property owners within 300 feet of the
subject property. Upon receiving an adverse decision from the Board of Adjustment, LDC
Section 404.10 provides that an aggrieved person may file an appeal with the superior
court within 30 days of the Board of Adjustment decision, as prescribed in Ariz. R. Stat. §
9-462.06.

No appeal was filed by anyone following the December 21, 2011 decision of
Director John O’Brien regarding the enforcement of the LDC and 1992 CUP. Aggrieved
persons would be deemed to have had constructive notice of Director John O’Brien’s
decision because it was issued in response to a pending Board of Adjustment appeal filed
by the Robsons and scheduled for a hearing on December 2, 2011. The pending Board of
Adjustment appeal would have been publicly noticed in accordance with Sections 404.04
and 404.10 of the LDC. Therefore, based upon the holding in Southwest Remediation
Soil and the constructive notice of any potentially aggrieved persons, any future action
filed by aggrieved persons challenging Director O’Brien’s December 21, 2011 decision
would be dismissed by the Superior Court for failure to exhaust administrative remedies
and subject to the primary jurisdiction doctrine.

V. EQUITABLE ESTOPPEL AGAINST CITY OF SEDONA

In Arizona, the elements of equitable estoppel are: “(1) the party to be estopped
commits acts inconsistent with a position it later adopts; (2) reliance by the other party; and
(3) injury to the latter resulting from the former’s repudiation of its prior conduct.” Valencia
Energy Co. v. Arizona Dep’t of Revenue, 191 Ariz. 565, § 35, 959 P.2d 1256, § 35 (1998).
In Freightways, Inc. v. Arizona Corp. Comm’n, 129 Ariz. 245, 248, 630 P.2d 541, 544
(1981), the Arizona Supreme Court disapproved of the rule prohibiting the application of
principles of equitable estoppel against a sovereign, stating that estoppel will be applied
against a sovereign, even a sovereign exercising its governmental functions, when justice
dictates (quoting Silver City Consol. Sch. Dist. No. 1 v. Bd. of Regents, 75 N.M. 106, 401
P.2d 95, 99 (1965) (“ ‘We recognize that estoppel in its usual sense is not generally
applicable against a sovereign in the exercise of governmental functions, but where right
and justice demand it, the doctrine will be applied.” ”). The government may be estopped
only when its “wrongful conduct threatens to work a serious injustice and ... the public
interest would not be unduly damaged.” Valencia Energy Co. at § 33, 959 P.2d at § 33,
quoting Freightways, 129 Ariz. at 248, 630 P.2d at 544. In order to find that the public
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interest would be unduly damaged, the Arizona Supreme Court in Freightways stated “that
where the application of estoppel will not affect the exercise by the state of its
governmental powers and sovereignty, or bind it by unauthorized acts of its officers and
employees, estoppel will, when justice dictates, be applied to the state.” Freightways, 129
Ariz. at 248, 630 P.2d at 544.

A. The City’s Recent Alleged Violations Pertaining to the Son Silver West
Property are Inconsistent with Director O’Brien’s December 21, 2011
Decision and the Actions of the City for Nearly 4 Years Thereafter

As set forth in greater detail in the Statement of Facts section and subsection I11.B
above, Director O’Brien’s December 21, 2011 decision arose out of his enforcement of the
Sedona LDC and 1992 CUP with regard to allowable uses and structures on the Son Silver
West Property. As the City’s zoning administrator, Director O’Brien was charged with the
statutory authority and responsibility to enforce the City of Sedona LDC and the 1992 CUP.
As part of this decision, Director O’Brien identified no outstanding violations of the Sedona
LDC and 1992 CUP and requested that Rio Robson submit a site plan and photographs of
the existing uses and structures on the Son Silver West Property. Director O’Brien
explained the following purpose for the requirement that Rio Robson submit the site plan
and photographs to the City:

This documentation will establish what you are allowed to have at Son Silver
West at this time and will give us a historical record of the allowable uses on
your property. Then, from this point forward, there won’t be question with
what is allowed and what is not allowed.

Following the December 21, 2011 decision, Director O’Brien sent an email and
memorandum on May 9, 2012 to fellow staff and future Director Audree Juhlin notifying
them of his decision to use the photos submitted by Rio Robson to establish the permitted
legal non-conforming uses and structures as a baseline for the future. The City of Sedona
later accepted the conceptual site plan and March 1, 2012 photographs submitted by Rio
Robson and never rescheduled the pending Board of Adjustment hearing. When Director
Audree Juhlin issued a notice of violation to the Robsons on October 8, 2014, she failed to
assert any violations pertaining to the uses or structures on the Son Silver West Property.
Instead, her October 8, 2014 notice addressed violations on the Vacant Tract 40, the Arrow
Property and the Bowstring Property only. It was not until our September 8, 2015 meeting,
almost 4 vyears after Director O’Brien’s December 21, 2011 decision, that the City of
Sedona discussed alleged violations on the Son Silver West Property which were
previously addressed and resolved by Director O’Brien’s enforcement decision finding no
violations. In the event Director Juhlin were to issue a formal notice of violation consistent
with the allegations discussed during our September 8, 2015 meeting, such notice of
violation would be contrary to Director O’Brien’s December 21, 2011 decision.
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B. The Robsons Relied on Director O’Brien’s December 21, 2011 Decision.

In reliance on the December 21, 2011 decision by Director John O’Brien finding no
use or structural violations of the LDC and 1992 CUP existing on the Son Silver West
Property as set forth in the above Statement of Facts (SOF #24), the Robsons undertook
significant actions and substantial investments with regard to their Son Silver West
business.

C. The Robsons Would be Substantially Damaged as a Result of the City’s
Repudiation of Director O’Brien’s December 21, 2011 Decision.

In the event the City were to issue a Notice of Violation consistent with the alleged
violations pertaining to the Son Silver West Property discussed at our September 8, 2015
meeting, the Robsons would suffer substantial injuries as a result of the City’s repudiation
of Director O’Brien’s December 21, 2011 decision. Some of the allegations discussed
included: (1) limiting the total outdoor retail display area on Tracts 41 and 42 to 5,000 s.f.,
(2) requiring 1,950 s.f. within the original home/gallery structure to be used as a single
family residence, (3) removing any enclosed commercial retail areas which exceed 2,250
s.f.,(4) converting certain buildings from retail uses and workshop areas to storage sheds,
(5) and removing shade structures which the City has no evidence of issuing a building
permit for. Requiring compliance with these alleged violations would severely injure the
Robson’s Son Silver West business and financial commitments they have made in
reasonable reliance on Director O’Brien’s decision.

D. The City’s Wrongful Conduct Threatens to Work a Serious Injustice to the
Robsons and the Public Interest Would Not be Unduly Damaged by the
Application of Estoppel against the City.

Balancing the equities, the interest of the public would not be damaged by
upholding the validity of Director O’Brien’s December 21, 2011 decision, and there is no
threat to the sovereignty of the City in upholding the validity of that decision as issued
inasmuch as it has been honored by the City for nearly 4 years since then. Due to the
unique legal non-conforming use at issue in this case, preventing the City from bringing a
CUP revocation or suspension action would not affect the exercise by the City of its
general governmental powers to apply its LDC city-wide. The Sedona LDC no longer
allows the expansion of a legal non-conforming use through the administrative approval of
a CUP. Thus, the 1992 CUP that was being enforced by Director O’Brien was truly
unique.  On the other hand, the damage that would be done to the Robsons, who relied
upon the Director’s decision in the operation of its Son Silver West business since 2011,
would be of great magnitude.
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VI. CITY OF SEDONA’S AUTHORITY TO ACCEPT AND PROCESS A MINOR AMENDMENT TO THE

COMMUNITY PLAN CHANGING THE LAND USE DESIGNATION OF THE 0.48-ACRE VACANT

TRACT 40 FROM SINGLE FAMILY RESIDENTIAL TO COMMERCIAL IN ORDER TO ALLOW

CUSTOMER AND EMPLOYEE PARKING FOR SON SILVER WEST

Ariz. R. Stat. § 9-461.06(D) provides the following definition of “major amendment”

to a general plan, or in this case, the City of Sedona’s Community Plan:

D. At least sixty days before the general plan or an element or major
amendment of a general plan is noticed pursuant to subsection E of
this section, the planning agency shall transmit the proposal to the
planning commission, if any, and the governing body and shall
submit a copy for review and further comment to:

7.

The Implementation Element of the City of Sedona Community Plan, page 113,

If the general plan or an element or major amendment of the
general plan is applicable to property in the high noise or
accident potential zone of a military airport or ancillary
military facility as defined in section 28-8461, the attorney
general. For the purposes of this paragraph, "major
amendment" means a substantial alteration of the
municipality's land use mixture or balance as established in
the municipality's existing general plan land use element.
(Emphasis added).

acknowledges this statutory major amendment requirement by stating:

As defined by ARS 9-461.06, a major amendment is defined as a substantial
alteration of the City’s land use mixture or balance as established in the
Community Plan’s Land Use Element. It is up to the City to develop criteria
that meet this definition. (Emphasis added).

The Implementation Element then provides the following Major Amendment Criteria which

are used to determine the need for a Major Amendment to the Community Plan:
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IMPLEMENTATION ELEMENT OF SEDONA COMMUNITY PLAN 2014

A Minor Community Plan Amendment application requesting a change in the land
use designation for Vacant Tract 40, measuring only 0.48 acres, from “Single Family Low
Density” to “General Commercial” would be permitted because the requested amendment
would not constitute a “substantial alteration of the municipality's land use mixture or
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balance as established in the municipality's existing general plan land use element.” First,
Sedona’s Existing Land Use Plan included within the 2014 Community Plan already
identifies the Son Silver West Property (Tracts 42 and 41) as General Commercial. See
SOF #25, supra. Thus, the proposed amendment to allow customer parking on Vacant
Tract 40 would not be a substantial alteration of the municipality’s existing land use
mixture for that area. Second, the statutory definition of a “major amendment” evaluates
the proposed change in land use in the context of the entire land use mixture and balance
established in Sedona’s Community Plan. This interpretation of the statutory language is
consistent with the general plan amendment procedures established by other
municipalities throughout this state (e.g. City of Phoenix General Plan provides 5-square
mile and 3-square mile minimum area requirements for a major general plan amendment
and a 10-gross acre minimum size requirement for a minor general plan amendment).

As the zoning administrator and the Sedona Community Development Department
Director, Ms. Juhlin would have the authority to interpret whether or not an application to
change the land use designation of the 0.48-acre Vacant Tract 40 parcel to allow a future
rezoning for parking uses necessary for customer parking generated by an existing
commercial business along SR 179 would constitute a substantial alteration of Sedona’s
land use mixture or balance. Upon finding no substantial alteration, the Director would be
authorized to accept a Minor Community Plan Amendment application for Vacant Tract
40.

VII. CONCLUSION

We would request a follow up meeting to discuss the contents of this memorandum
and potential solutions for the violations alleged with regard to the Arrow Property,
Bowstring Property and Vacant Tract 40 Property. Admittedly, these properties were not
included in the 1992 CUP approval or Director O’Brien’s December 21, 2011 decision.
Based upon the 1992 CUP, the 1993 Plan and permits issued, the correspondence received
and inspections performed by Director O’Brien between 2006 and 2012, and the
December 31, 2011 decision from Director O’Brien, we are of the opinion that all existing
uses, structures and parking areas on the Son Silver West Property - Tracts 42 and 41 — are
permitted as a vested legal non-conforming use and the City of Sedona would be estopped
from issuing violations to the Robsons contrary thereto. Regardless, we are willing to
submit an engineered site plan with dimensions and professional photographs keyed to the
site plan for the Son Silver West Property. The uses and structures existing on the Son
Silver West Property today were in existence at the time of Director O’Brien’s December
21, 2011 decision. There have been no modifications to the Son Silver West Property in
that 4-year period. The engineered site plan and photographs will supply the City with
confidence when responding to any future allegations or inquiries regarding the uses being
conducted on the Son Silver West Property.
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City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 - Fax: (928) 204-7124

MEMORANDUM
TO: Francis J. Slavin and Heather Dukes, Legal Counsel for the Robsons
FROM: Audree Juhlin, Community Development Director
DATE: November 10, 2015
RE: Son Silver West Legal Memorandum dated September 22, 2015

On September 8, 2015, City staff met with the Robsons and legal counsel for Son Silver West
regarding outstanding alleged Code violations. At the conclusion of that meeting, it was
mutually agreed to suspend further and more formal code enforcement actions until legal
counsel for the Robsons had the opportunity to prepare a legal opinion of the concerns
discussed at this meeting.

In respor{se, legal counsel submitted a Memorandum to the'City on September 22, 2015
detailing multiple findings and opinions. As a result, City staff conducted a thorough analysis of
this Memorandum and concluded that while the document and attachments provided a
detailed overview of the property history, it did not provide substantive proof of formal
approvals supporting existing conditions relative to the identified alleged Code violations.

At the crux of the discussion is whether or not then Director John O’Brien purported to exercise
legal authority to approve changes to the 1992 Conditional Use Permit (CUP) consistent with
conditions at Son Silver West today. Further, whether any credible documentation has been
provided which would reasonably demonstrate what conditions existed in 2011. The City’s
position is that Director O’Brien never gave any formal approval; and regardless, would not
have had the authority to do so. Further, even if Director O’'Brien had the authority to
administratively change the CUP, and even if the materials submitted by the Robsons were
considered complete in spite of the fact they were never confirmed as such by Director O’Brien,
those materials nevertheless fail to substantiate that conditions outlined in the attached Notice
of Violation were in fact present prior to 2011 and not created afterward.

Land use on this site is governed by a regulatory conditional use permit (CUP). Former Director
O’Brien had no authority to conditionally approve changes that directly affect the approved
1992 CUP, through unilateral administrative action. The Land Development Code (LDC),
Subsection 402.12 (Conditional Use Permit — Validity and Revisions) states, “Any proposed
revisions or changes to an approved conditional use permit application shall be submitted in the
same manner and subject to the same approval process as the original review.” Because Son
Silver West has made changes deviating from the 1992 CUP, these changes are subject to
review and consideration as prescribed in Section 402 (Conditional Uses). This section of the
LDC does not provide for administrative consideration or approvals at a staff level. Therefore,
former Director O’Brien did not have the authority to substitute an administrative action for the
regulatory requirements prescribed in the LDC relating to modification of a CUP and unilaterally

approve changes to the CUP.
Exhibit C
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The Memorandum and attachments did not provide sufficient proof of any formal approvals
that support existing conditions. When reviewing the email exchange, it is clear that a March 1,
2012 deadline was established for the Robsons to supply the requested information. It is also
clear based on a May 8, 2012 email from former Director O’Brien to staff that he had not
received the requested documentation from the Robsons. As of today’s date, staff has been
unsuccessful in locating any such documentation that John O’Brien, or any other staff may have
received in response to the 2011 email request. What the email exchange in December of 2011
does clearly illustrate is a palpable level of frustration in former Director O’Brien resulting from
his many years of attempting, unsuccessfully, to achieve cooperative solutions to Son Silver
West’s outstanding violations.

After thorough review, staff has determined that the documentation supplied by the Robsons
in the summer of 2015, is insufficient, does not satisfy the 2011 email request and fails to
substantiate that conditions subject to the attached Notice of Violation were present in 2011.
The map submitted is not considered an adequate site plan, but rather a more informal
marketing map used for customers to navigate the site. The map does not accurately portray
what is on site and the photos are not adequately keyed to the map. The buildings are not
correctly represented in size, shape, orientation and location, and it does not sufficiently depict
property lines. For instance, the Chapel is shown on the 1476 SR179 property, when in fact it is
located on the 61 Arrow Drive property. Additionally, the map does not depict shade structures
or outdoor display areas. Since the original impetus for former Director O’Brien’s request was a
question regarding the legality of the shade structures, the logical result would have been a site
plan that showed the shade structures.

Further, staff was unable to satisfactorily evaluate the pictures submitted as they are black and
white and the exterior photos are of poor quality; many are washed out by sunlight or include
significant shadows and do not provide staff with a clear understanding of the size, scope,
location and nature of the conditions at that time the photos were taken. None of the
buildings have photos of all of the exteriors and large portions of the site seem to have been
excluded, based on the best guess of photo locations by staff as shown on the map.

In conclusion, staff believes that while the Memorandum is thorough and for the most part
provides a detailed overview of the history of the property, the information presented does not
provide sufficient proof that any formal approvals exist allowing the expansion of the site
beyond what was approved in the 1992 CUP. Further, there is a mutual obligation for the City
to correctly administer the applicable laws and for Son Silver West to conform to those laws.
Moreover, the City is compelled to ensure that any misapplication of laws in the past, real or
perceived, is corrected. Therefore, staff is reinstating formal code enforcement actions as
identified in the attached Notice of Violation.
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NOTICE OF VIOLATION

November 10, 2015

Son Silver West Gallery Inc.

Robson Design

Robson LR Living Trust

Robson Linda Rose and William B Trustees
C/0 Rio Robson

1476 State Route 179

Sedona, AZ 86336

Dear Mr. Robson,

This letter serves as official notice that the City of Sedona has determined that your businesses, Son
Silver West Gallery Inc. and Robson Design continue to operate in violation of the Sedona Land
Development Code and City Code. On October 8, 2014, a Notice of Violation (NOV) for several code
violations was issued to Son Silver West Gallery, Inc. and Robson Design. As a result of that NOV, you
began working with City staff towards submitting an application for an amendment to the Sedona
Community Plan and rezoning that, if approved, would have addressed those code violations. City Staff
made the determination to suspend code enforcement actions pending the outcome of those
applications.

However, on August 12, 2015, the City received notice from your agent, Brian Furuya, of Aspey, Watkins
and Diesel, PLLC, that you were withdrawing these applications. As a result of this decision, the City had
no alternate course to remedy non-compliance and had to reinstate code enforcement activities.
However, based on an additional meeting on September 8, 2015 with you and your new legal counsel,
staff once again agreed to suspend formal code enforcement action until your counsel could submit
information relative to the identified issues. However, after review of the documentation submitted,
staff found no evidence that provided any formal approval allowing for the existing conditions and
expansion above that which was approved as part of the 1992 CUP. Therefore, staff is once again
resuming formal code enforcement actions as evidenced in this Notice of Violation.

As discussed at the September 8, 2015 meeting, in addition to the violations identified in the October 8,
2014 NOV, additional violations have been identified that also require immediate attention. These
violations are based on the statements contained in your Community Plan amendment and rezoning
applications, citizen input, and staff observations.

As you are aware, because Son Silver West Gallery Inc. was operating as a commercial business on a
single-family residential property (1476 SR 179, APN 401-31-012A) prior to the City’s incorporation in
1988, it is considered grandfathered as a legal nonconforming use. Based on Article 12 (Nonconforming
Situations) of the Sedona Land Development Code, Son Silver West, as operating currently, is a
nonconforming development containing a nonconforming use. Pursuant to this article, a legal
nonconforming development and use cannot expand unless the expansion conforms to the regulations
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specified for the zoning district in which it is located. When a nonconforming use occupies a building,
expanding the use into additional buildings or land areas is prohibited. As a result of illegal expansions in
the early 1990s, Conditional Use Permit (CUP) 92-3 was granted by the Planning and Zoning Commission
on September 15, 1992.

Condition 1 of the Conditions of Approval for CUP 92-3 (enclosed) states that the “uses and physical
improvements on the subject property shall not exceed those as characterized in the staff report dated
September 15, 1992, and as approved by the Planning and Zoning Commission (alternate site plan #2)”.
The uses and physical improvements listed in the staff report (enclosed) are as follows:

e 2,250 square feet of retail space in enclosed buildings

e 5,000 square feet of outside retail display area

e 1,950 square foot single family dwelling

e 1,300 square foot pottery shop with kiln

e 590 square feet of storage space

e 750 square foot workshop

e Sculpture

e 2 free standing signs

e Building coverage at approximately 17%

e Parking located between gallery and Highway 179 (This was later modified to the south-side of
the property to address State Route 179 improvements)

Staff has determined that Son Silver West has expanded beyond this scope and is conducting business
activity in violation of CUP 92-3, single-family zoning regulations, and nonconforming use restrictions. In
addition to the significant expansion of the retail operation at 1476 SR 179 (APN 401-31-012A), the
expansion also includes the use of three nearby single-family residential properties also zoned RS-18b
(61 Arrow Drive, 365 Bowstring Drive, 1535 SR 179). As explained in the past, the existing zoning for
these single-family residential lots (RS-18b) does not allow for commercial uses.

The following is a summary of the outstanding Code violations and the timeframe for compliance:

A. VIOLATION: 61 Arrow Drive, Single-family house (APN 401-31-016) alleged violations include
warehousing, manufacturing (welding and assembly), shipping/receiving and employee parking
which are uses that are not in compliance with the Sedona Land Development Code, Article 6
(District Regulations RS-18b), Article 9 (Development Standards), Article 12 (Nonconforming
Situations), and City Code Chapter 15 (Building Code).

During discussions with you and Mr. William Robson, it was disclosed that Mrs. Robson has an office
space at 61 Arrow Drive. Because this location is not Mrs. Robson’s primary residence, this use is
not in compliance with Sedona Land Development Code, Article 6 (District Regulations RS-18b), and
Article 9 (Development Standards).

Also in the early 1990s it was discovered that a shed was constructed in the rear portion of the
property without a building permit. An after-the-fact building permit application was submitted in
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1993. Sometime after this approval, the shed was converted to a commercial “Chapel” and an
unpermitted block wall was constructed across property lines in order to permit a portion of the
yard at 61 Arrow Drive to become a part of the 1476 SR 179 (APN 401-31-012A) retail property.
These modifications and construction activity are not in compliance with the Sedona Land
Development Code, Article 6 (District Regulations RS-18b), Article 9 (Development Standards),
Article 12 (Non-Conforming Situations), and City Code Chapter 15 (Building Code).

Al CORRECTIVE ACTION: Cease and desist all commercial use of this property including but
not limited to employee parking, warehousing, manufacturing (welding and assembly)
activities, shipping/receiving associated with Son Silver West Gallery and Robson Design
and return the structure back to a single family house and use within 30 days of the date
of this Notice.

A2 CORRECTIVE ACTION: Cease and desist any office/commercial use that is not in
compliance with the Land Development Code Home Occupation requ:rements within 30
days of the date of this Notice.

A3 CORRECTIVE ACTION: Submit an application for a compliant building permit for the
block wall constructed on 61 Arrow Drive and 1476 SR179 without a permit or remove
wall within 30 days of the date of this Notice.

A4 CORRECTIVE ACTION: Cease using space located on the rear portion of 61 Arrow Drive
adjoining to 1476 SR179 property as commercial space within 30 days of the date of this
Notice.

A5 CORRECTIVE ACTION: Revert “Chapel” back to its approved use as a shed within 30 days
of the date of this Notice.

B. VIOLATION: 365 Bowstring Drive, Single-family house (parcel #401-31-020) issues include employee
parking and commercial activities including warehousing of merchandise

B.1 CORRECTIVE ACTION: Immediately cease and desist all use of this property for Son
Silver West Gallery and Robson Design for employee parking.

B.2 CORRECTIVE ACTION: Immediately cease and desist all commercial activities including
but not limited to warehousing for Son Silver West Gallery and Robson Design.

C. VIOLATION: 1535 SR 179, Vacant (parcel #401-31-011) issues include “over-flow” parking, receiving
and storage of merchandise which are not in compliance with the Sedona Land Development Code,
Article 6 (District Regulations RS-18b) and Article 12 (Non-Conforming Situations).

C.1 CORRECTIVE ACTION: Immediately cease and desist all use of this property for parking.

c2 CORRECTIVE ACTION: Immediately cease and desist all use of this property for
commercial purposes including but not limited to shipping/receiving activities and
storage of merchandise.

D. VIOLATION: 1476 SR 179 (parcel #401-31-012) Uses approved for the commercial activity are bound
by conditions of approval of the 1992 CUP. Condition 1 states that uses and physical improvements
on the subject property shall not exceed those as characterized in the staff report dated September
15, 1992 and as approved by the Planning and Zoning Commission (alternative site plan #2).
Therefore, all uses and physical improvements beyond those outlined above are in violation of the




City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 - Fax: (928) 204-7124

conditions of approval for the 1992 CUP. Condition 6 states that outside sales/display area shall be
screened by a six-foot high fence; the existing outside sales/display area is not in compliance with
this requirement. Condition 9 states that all exterior outside lighting shall be shielded; the existing
outdoor lighting does not meet shielded lighting requirements.

D.1 CORRECTIVE ACTION: Remove all outdoor retail display area in excess of the approved
5,000 square feet within 30 days of the date of this Notice.

D.2 CORRECTIVE ACTION: Remove all enclosed building retail areas in excess of the
approved 2,250 square feet within 30 days of the date of this Notice. Buildings “A and
B” as included on the site plan for the recent applications need to be returned to storage
sheds and not retail display or other commercial purposes.

D.3 CORRECTIVE ACTION: restore 1,950 square feet of the primary dwelling unit back to
single-family residential within 30 days of the date of this Notice.

D.4 CORRECTIVE ACTION: In accordance with Condition 6 and the Sedona Land Development
Code, to minimize visual impacts and maintain an attractive appearance of the outdoor
display area, suitable screening needs to be incorporated and found to be in compliance
by the Community Development Director within 30 days.

D.5 CORRECTIVE ACTION: In accordance with Condition 9 and the Sedona Land Development
Code, update outdoor lighting fixtures to be shielded and found to be in compliance by
the Community Development Director within 30 days of the date of this Notice.

D.6 CORRECTIVE ACTION: Submit building permit applications for the shade structures
erected and/or expanded without prior approvals within 30 days of the date of this
Notice.

D.7 CORRECTIVE ACTION: Submit a building permit application for the wall/fence erected
along the backside of the property without prior approvals within 30 days of the date of
this Notice.

Note: Several of the above referenced corrective actions may require the submittal and approval of a
building permit. If unsure whether a building permit is required, please check with staff prior to starting
the work.

Revocation of Conditional Use Permit (Section 402.10 Sedona Land Development Code). The Sedona
Land Development Code states that if it is determined that the conditions of approval for a CUP are not
being met, then the CUP is suspended automatically. You are hereby officially notified that your
property is not in conformance with the conditions of approval of the 1992 CUP based on the issues
outlined in this Notice. If the issues identified in this Notice are not corrected within 30 days, the
Planning and Zoning Commission will hold a public hearing within 40 days in accordance with the
procedures prescribed in subsection 402.04 of the Sedona Land Development Code. If not satisfied that
the conditions in question are being complied with, the Commission may revoke the conditional use
permit or take action necessary to ensure compliance.

Staff understands that you believe many of these violations have been addressed through an email
exchange with former Community Development Director John O’Brien in 2011/2012. While we are
aware of certain limited communications discussing the site conditions, staff's records reflect that no
formal approval in conformance with the Sedona Land Development Code or Sedona City Code has been
granted. Staff believes that while the documentation submitted by your legal counsel provides a
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detailed overview of the history of the property, the information presented does not offer satisfactory
proof that any formal approvals exist allowing the expansion of the site beyond what was approved in
the 1992 CUP. Further, based on the regulatory process outlined in the Land Development Code, former
Director O'Brien did not have the legal authority to approve any modifications to this CUP.

Business Licenses and Regulations Section 5.05.020 of the Sedona City Code requires that all businesses
be in compliance with any and all regulations specified in the Sedona City Code, Sedona Land
Development Code, and Arizona Revised Statutes. Per Section 5.05.040(A) of the Sedona City Code, a
business license may be suspended, revoked or deemed invalid, if it is determined that a business
owner has violated or is not in compliance with either the Sedona City Code, Sedona Land Development
Code or the Arizona Revised statutes. It is considered unlawful to operate a business within the Sedona
City limits without a business license.

PENALTIES: In addition to the revocation or suspension of the conditional use permit, failure to
voluntarily comply with this Notice of Violation may result in a citation or other enforcement action(s).
Please note that any person found guilty of violating any provisions of the Sedona City Code or Sedona
Land Development Code may be guilty of a Class | misdemeanor and, upon conviction, may be punished
by a fine not to exceed $2,500 per offense for each day that offense is occurring or by imprisonment for
a period not to exceed 6 months, or by both such fine and imprisonment.

It is our hope that you will voluntarily bring the alleged violations into compliance or provide evidence of
compliance within the 30 day time period. Staff will schedule a walk through inspection in 30 days from
the date of this NOV to verify compliance. Thank you in advance for your cooperation and prompt
attention to this matter. If you require further information or have questions regarding this Notice,
your appeal rights or methods of compliance, please contact me at (928) 204-7107.

Sincerely,

Auﬁl:lhlin, Director

Community Development Department

cc: Justin Clifton, Sedona City Manager
Karen Daines, Assistant City Manager
Robert Pickels, Sedona City Attorney
Glenn Sharshon, Senior Code Enforcement Officer
Ray Cota, Sedona Police Chief
Cherie Wright, Finance Director

Encl. CUP-92-3 Conditions of Approval
October 8, 2014 Notice of Violation
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2940 Southwest Drive

P.O. Box 30002

Sedonaq, Arizona 86336

(602) 282-3113

T DD (602) 282-3113

FAX (602) 282-7207

September 21, 1992

William and Linda Rose Robson
Son Silver West Gallery

1476 Highway 179

Sedona, AZ 86336

RE: Case number CUP 92-3
Dear Mr. and Mrs. Robson:

On September 15, 1992, the Planning and Zoning Commission approved
case number CUP 92-3 subject to the attached conditions of

approval.

As the applicant in the above matter, your signature is required at
the bottom of this letter confirming your agreement to comply with
the attached conditions. Please sign and date in the space
provided and return this 1letter and the conditions to the
Department of Community Development as soon as possible.

Sincerely,

Gl 1O PBain

John P. O'Brien, Associate Planner
Department of Community Development

Enclosure

E@@;ﬁz @%@Wz

Applicant Date
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12.

CONDITIONS OF APPROVAL AS APPROVED BY THE
PLANNING AND ZONING COMMISSION FOR CASE NUMBER CUP 92-3
SON SILVER WEST GALLERY

Uses and physical improvements on the subject property shall
not exceed those as characterized in the staff report dated
September 15, 1992, and as approved by the Planning and Zoning
Commission (alternate site plan #2).

The applicant shall be responsible for the provision of
Highway 179 improvements as specifically required by the
Arizona Department of Transportation.

Encroachment permits shall be obtained from ADOT for all
Highway 179 improvements.

All ADOT required improvements to Highway 179 shall be
completed to the specifications of ADOT and improvements to
the new on-site parking area to the specifications of the City
Engineer within one year of conditional use permit approval.

Prior to grading permit issuance, grading and drainage plans
for the proposed changes to the drainage path on the property
shall be approved by the City Engineer.

The outside sales/display area shall be screened by a six-foot
high fence/ocotillo cactus to the satisfaction of the Director
of Community Development.

The parking lot directional sign shall be installed in
accordance with the City's Sign Regqulations and shall be
consistent with the design theme of the other wood signs at
the gallery.

The existing mercury vapor light located in the display area
shall be changed to a sodium type and shielded so the
illumination is confined to the subject property boundaries.

All other exterior outside lighting shall be shielded to the
specifications of the Director of Community Development.

Adequate screening of the parking lot along the southern
boundary of the subject property shall be provided to the
specifications of the Director of Community Development.

Existing trees located within the proposed parking area shall
be maintained and incorporated into the new parking lot. 1In
the event such trees do not survive due to vehicular
compaction, replacement with trees of a comparable size and
type shall be required.

Individual parcels shall be combined into a single parcel and
maintained under common ownership for purposes of operation
and maintenance of the authorized uses.
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AGREEMENT

This document sets forth the terms and conditions of an agreement
between the City of Sedona and the owners of the Son Silver West
Gallery.

WHEREAS, Son Silver West Gallery, located at 1476 Hwy. 179 in
Sedona, Arizona is a nonconforming business use in a C-RS-18,000
zone (Single Family Residential); and

WHEREAS, the nonconforming aspects of said use were expanded in
1989 without benefit of approval of a conditional use permit, as
required by Section 204.01 of the City of Sedona Interim Zoning
Ordinance; and

WHEREAS, an "after the fact" conditional use permit was approved
by the Planning and Zoning Commission for the City of Sedona on
September 15, 1992; and

WHEREAS, in association with the granting of the conditional use
permit, certain conditions of approval were acknowledged and
agreed to by the owners of Son Silver West Gallery, Mr. and Mrs.
Bill Robson, on October 20, 1992; and

WHEREAS, certain site improvements associated with said approval
were not completed, as required by ordinance, within one year
from the date of the conditional use permit approval; and

WHEREAS, the owners of Son Silver West Gallery, Mr. and Mrs. Bill
Robson, have requested additional time in which to complete said
improvements;

Now, therefore, the following AGREEMENT represents the terms and
conditions under which the noted improvements are to be provided.

Parking lot screening and landscaping (condition 10 of the
Planning and Zoning Commission's approval on September 15, 1992)

. The south and east sides of the parking lot shall be
screened with earthen berms and landscaped to the
satisfaction of the Director of Community Development no
later than July 1, 1994.

Mercury vapor lighting (condition 8)

. All mercury vapor lighting shall be eliminated no later than
August 1, 1994.

/0)



Other lighting (condition 9)

. Parking lot lighting shall be installed no later than Auqust
1, 1994. All lighting shall be shielded to the satisfaction
of the Director of Community Development no later than
August 15, 1994.

Display area screening (condition 6)

. Earthen berms shall be provided along the east side of the
newly established display area in front of the gallery
adjacent to Hwy. 179 to the satisfaction of the Director of
Community Development no later than August 1, 1994.

. Screen landscaping shall be provided within the earthen
bermed area along the east side of the newly established
display area in front of the gallery adjacent to Hwy. 179 to
the satisfaction of the Director of Community Development no
later than October 1, 1994.

. Additional visual screening of all outside display areas by
use of a combination of earthen berming, landscaping and
rustic fencing shall be completed to the satisfaction of the
Director of Community Development no later than October 1,
1994.

Improvements to Hwy. 179 (condition 4)

. All required improvements to Hwy. 179 shall commence no
later than April 1, 1995, shall be diligently pursued and
shall be completed no later than July 1, 1995.

In consideration of the fact that this agreement assumes public
use of the newly established parking lot area on the south side
of the property prior to the completion of Hwy. 179 improvements
as required by the Arizona Department of Transportation, the
owners hereby agree to hold harmless and indemnify the City of
Sedona against all costs, damages, penalties, expenses and fees
(including court costs and attorney's fees), from any and all
liability claims that may result from, arise out of or relate to
vehicular use of the site ingress/egress prior to completion of
such improvements.

The agreement is hereby entered into as of <:XA*¢JL— ? 1994

by parties so authorized as signed below

Ditean W (_,«gk 7 /%M&%z.

City of Sedona %9& Silver We%t G ery
(2) (Zw ,:f’qz/(/u%
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NOTICE OF VIOLATION
October 8, 2014

Son Silver West Gallery Inc.
Robson Design

C/0 Rio Robson

1476 SR179

Sedona, AZ 86336

Dear Mr. Robson,

This letter serves as official notice that the City of Sedona has determined that your businesses, Son
Silver West Gallery Inc. and Robson Design are in violation of the Sedona City Code and the Sedona Land
Development Code.

Because Son Silver West Gallery Inc. was operating as a commercial business on a single-family
residential property (1476 SR 179, parcel #401-31-012A) prior to the City’s incorporation in 1988, it is
considered grandfathered as a legal non-conforming use. Based on review of City files, in 1992, Son
Silver West Gallery representatives filed a Conditional Use Permit (CUP) application for consideration by
the Planning and Zoning Commission. Because Son Silver West Gallery expanded its commercial use in
1989 without approval of a CUP, this request was necessary as the interim zoning code at that time did
allow for the expansion of a legal non-conforming use with the approval of a CUP. The CUP was
approved by the Planning and Zoning Commission on September 15, 1992 subject to conditions of
approval.

Subsequent to the approval of the CUP, the City of Sedona changed the non-conforming use section of
the Sedona Land Development Code and no longer allowed the expansion of legal non-conforming uses
through the approval of a CUP. As explained to you in the past by former Director, John O’Brien, a legal
non-conforming use which was lawful prior to the adoption of the City’s Land Development Code but is
unlawful by the use regulations for the zoning district, may continue only in the manner and to the
extent that it existed at the time of the adoption of the Land Development Code. Based on Section
1204 (Non-Conforming Uses) of the Sedona Land Development Code, a grandfathered use cannot
expand unless the expansion conforms to the regulations specified for the zoning district in which it is
located. When a non-conforming use occupies a building, expanding the use into additional buildings or
land areas is prohibited.

Unfortunately, at some point in time, after approval of the CUP in 1992, the Son Silver West Gallery
once again expanded beyond its allowable area and without seeking approvals for these expansions.
The expansion including the use of three nearby single-family residential properties zoned RS-18b. Itis
staff's understanding based on visual observations and comments you made during on our meeting with
you on Tuesday, September 23, 2014 that you are using the single-family residential property at 61
Arrow Drive, (parcel #401-31-016) as a warehouse and manufacturing site for both Son Silver West
Gallery Inc. and Robson Design. It was also observed and verified by you that you are using the 365
Bowstring Drive property (parcel #401-31-020) for employee parking and the vacant lot at 1535 SR179,
(parcel #401-31-011) for “over-flow” parking for Son Silver West Gallery customers. The existing zoning
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for these three single-family residential lots (RS-18b) does not allow for these commercial uses. As
indicated above, Section 1204 of the Land Development Code states that a legal non-conforming use
cannot expand unless the expansion is in conformance with all applicable Codes. Because commercial
activities are not allowed in the RS-18b single-family zoning district, this expansion is in violation of the
Land Development Code, Article 6 (District Regulations) Section 605 (RS018b Single-Family Residential
District) and Article 12 (Nonconforming Situations) Section 1204 (Non-Conforming Uses). While the RS-
18b zoning district does have provisions for home occupation uses as set forth in Article 9 (Development
Standards) Section 915 (Home Occupation Uses) of the Land Development Code, as we explained to you
on September 23, 2014, your current use of these properties is not in conformance with and far exceeds
these regulations.

On a related note, Section 5.05.020 requires that all businesses must be in compliance with any and all
regulations specified in the Sedona City Code, Sedona Land Development Code, and Arizona Revised
Statutes. Compliance includes but is not limited to compliance with any and all zoning ordinances and
specified building uses. Per Section 5.05.040(A) of the Sedona City Code, a business license may be
suspended, revoked or deemed invalid if it is determined that a business owner has violated or is not in
compliance with either the City Code, Land Development Code or the Arizona Revised statutes, or that
the business is delinquent in paying taxes or fees to the City. Because you are not currently in
compliance with this section due at least in part to the below-referenced violations of the Sedona Land
Development Code, your business license is subject to revocation and your right to continue to do
business within the City can be lost if you do not come into complete compliance.

VIOLATIONS:

e Sedona Land Development Code, Article 12 (Non-Conforming Situations) Section 1204 (Non-
Conforming Uses. Son Silver West Gallery Inc.’s unauthorized expansion onto neighboring single-
family properties (61 Broken Arrow Drive, 365 Bowstring Drive and 1535 SR179) is in violation of the
Sedona Land Development Code, Article 12 (Non-Conforming Situations) Section 1204 (Non-
Conforming Uses) — expansion of a non-conforming use.

e Sedona Land Development Code, Article 6 (District Regulations). The use of neighboring single-
family properties (61 Broken Arrow Drive, 365 Bowstring Drive and 1535 SR179) is a violation of
Sedona Land Development Code, Article 6 (District Regulations) where the single-family zoning
designation (RS-18b) does not allow for commercial uses, except as provided in the Home
Occupation ordinance. The current use of these properties is not in conformance with the home
occupation provisions.

e Title 5 (Business Licenses). You are in violation of Sedona City Code, Title 5, (Business Licenses and
Regulations) by virtue of the fact that you are not complying with any and all regulations set forth in
the Sedona City Code, Sedona Land Development Code and the Arizona Revised Statutes. Because
of this fact, your business license may be suspended, revoked or deemed invalid.

CORRECTIVE ACTION NECESSARY:

Immediately cease all commercial activities at 61 Broken Arrow Drive, 365 Bowstring Drive and 1535
SR179. If you wish to use these properties in the future for commercial purposes, please schedule a
meeting with Community Development staff to discuss your options. You do have the option to file for a
major amendment to the Sedona Community Plan and a rezoning of the single-family residential
properties to general commercial. In accordance with Arizona State Law, major amendments to the
Community Plan are considered once per year and our next application submittal is tentatively
scheduled for April 2015. The Planning and Zoning Commission and City Council would consider the
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major amendment application in the summer and fall of 2015. Your zone change application could also
be filed at the same time as the major amendment. Additionally, Staff can also discuss with you the
Community Focus Areas specific planning process as outlined in the new Sedona Community Plan as
another option for your consideration.

PENALTIES:

Failure to voluntarily comply with this Notice of Violation may result in a citation or other enforcement
action(s). Please note that any person found guilty of violating any provisions of the Sedona City Code or
Sedona Land Development Code may be guilty of a Class | misdemeanor and, upon conviction, may be
punished by a fine not to exceed $2,500 or by imprisonment for a period not to exceed 6 months, or by
both such fine and imprisonment.

Thank you in advance for your cooperation and prompt attention to this matter. If you require further
information or have questions regarding this Notice, your appeal rights or methods of compliance,
please contact me at (928) 204-7107.

Sincerely,
Audreg Juhlin, Director
Community Development Department

cc: Nick Gioello, Development Services Manager
Glenn Sharshon, Senior Code Enforcement Officer
Ray Cota, Sedona Police Chief
Mike Goimarac, Sedona City Attorney
Tim Ernster, Sedona City Manager
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NOTICE OF VIOLATION

November 10, 2015, 2015

Son Silver West Gallery Inc.
Robson Design

C/0O Rio Robson

1476 SR 179

Sedona, AZ 86336

Dear Mr. Robson,

This letter serves as official notice that the City of Sedona has identified a new issue related to your
businesses, Son Silver West Gallery Inc. and Robson Design. On November 3, 2015 and subsequent days
thereafter, staff has observed what appears to be a food service operation as part of Son Silver West’s
business located 1476 SR 179. These activities include the preparation, roasting, display and vending of
chilis. Related to this activity is a sign advertising “Fresh Roasted Chilis” in front of Son Silver West.

As you are aware, Son Silver West Gallery Inc. is operating as a commercial business on a single-family
residential property (1476 SR 179, parcel #401-31-012A) with an approved 1992 Conditional Use Permit
(CUP). As such, Son Silver West is subject to those conditions of approval and cannot expand without
proper approvals. In this case, as explained in the past, Son Silver West cannot expand beyond what
was originally approved in the 1992 CUP. Any commercial changes or expansion beyond the 1992 CUP
requires a Community Plan amendment and zone change.

VIOLATIONS:

Because the 1992 CUP does not provide for commercial food service, including food preparation,
roasting, display and vending of food, Son Silver West is not in conformance with the 1992 CUP and is in
violation of the following Sedona Land Development Codes:

Sedona Land Development Code, Article 12 (Non-Conforming Situations} Section 1204 (Non-
Conforming Uses. Son Silver West’s unauthorized inclusion of commercial food services at the 1476
SR 179 location is in violation of the Sedona Land Development Code, Article 12 (Non-Conforming
Situations) Section 1204 (Non-Conforming Uses) — expansion of a non-conforming use.

Sedona Land Development Code, Article 4 (Conditional Uses) Section 402.12 Conditional Use Permit
= Validity. Son Silver West’s unauthorized inclusion of commercial food services at the 1476 SR 179
location is not permitted as part of its approved CUP.

Sedona Land Development Code, Article 6 (District Regulations). The inclusion of commercial food
service at the 1476 SR 179 location is not a permitted use in the single-family zoning district in
which Son Silver West is located.




City of Sedona Community Development Department
102 Roadrunner Drive Sedona, AZ 86336
(928) 282-1154 * Fax: (928) 204-7124

Additionally, in speaking with representatives of Coconino County Health Department, it appears that
Son Silver West did not obtain approvals applicable to commercial food services.

it is important to note that in accordance with Sedona City Code, Title 5, (Business Licenses and
Regulations) a business license may be suspended, revoked or deemed invalid for a number of reasons,
including a violation of or non-compliance with either Sedona City Code, Sedona Land Development
Code, or the Arizona Revised Statutes. The inclusion of commercial food services on a single-family
residentially-zoned property is considered a violation of the Sedona Land Development Code and is not
a use that is provided for in the approved 1992 CUP.

CORRECTIVE ACTION NECESSARY:
e Immediately cease all commercial food service activity including the preparation, roasting, display
and vending of produce, including but not limited to chilis.

PENALTIES:

Failure to voluntarily comply with this Notice of Violation may result in a citation or other enforcement
action(s). Please note that any person found guilty of violating any provisions of the Sedona City Code or
Sedona Land Development Code may be guilty of a Class | misdemeanor and, upon conviction, may be
punished by a fine not to exceed $2,500 or by imprisonment for a period not to exceed 6 months, or by
both such fine and imprisonment.

Thank you in advance for your cooperation and prompt attention to this matter. If you require further
information or have questions regarding this Notice, your appeal rights or methods of compliance,
please contact me at (928) 204-7107.

Sincerely,

Bl

Au Juhlin, Director
Community Development Department

cc: Justin Clifton, Sedona City Manager
Karen Daines, Assistant City Manager
Robert Pickels, Sedona City Attorney
Glenn Sharshon, Senior Code Enforcement Officer
Ray Cota, Sedona Police Chief
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2940 Southwest Drive

Post Office Box 30002

Sedona, Arizona 86336
(602) 282-3269

APPLICATION FOR PLAN REVIEW AND BUILDING PERMIT

LOT COVER %

DATE:

HEALTH DEPT.
APPVD.

OCCUP. LOAD tNO. STORIES

BLODG. HT.

NO. OF DWELLING UNITS

wee f

¥ eyt

DATE:

PLAN REVIEW AND PERMIT FEES

. ¢
Wy 1 | w0t
0 hoeyies . We o ¢ : A
' Yo Vil lmﬂ. 1— & PERMIT
' APPVD. BY:
SIGNATURE OF BUILDING OFFICIAL/AUTHORIZED REPRESENTATIVE DATE

The building official shall require that contractors be licensed as required by Arizona State Law before issuing
permits to same. The building official may also require contractors or builders to either be licensed or
otherwise retain the services of someone who is so licensed or certified, as may be necessary to assure the
proper installation of building components, equipment or applicances consistent with the technical codes or
the approved installation specifications and standards. Homeowner builders may construct, add to, alter or
remodel theirown R-3homes, provided they are personally occupying or occupy upon completionwithin thirty
days of the final inspection. Non-occupancy or discontinued occupancy, untila eriod of one year has lapsed,

shall constitute a violation of this co buildin offi ial may furtherm e r ort such activities to the
Registrar of Contractors. 7

SIGNATURE OF OWNER

| hereby certify that | have read and examined this pe know the same to be true and correct. All

provisions of laws and ordinances governing this type o work will be complied with whether specified herein
or not. The granting of a permit does not presume to give authority to violate or cancel the provisions of any
other state or local law regulating construction or the performance of construction.

Theissuance of a permit based upon plans, specifications and other data shall not prevent the building official
from thereafter requiring the correction of errors in said plans, specifications and other data, or from
preventing building operations being carried on thereunder when in violation of this code or of any other
ordinances of this jurisdiction.

This permit becomes null and void if the construction work authorized is not begun within 180 days from date
ofissue orif atany time prior to final inspection and approval the work is suspended or abandoned for a period

80 days.
CALL FOR INSPECTION
COVER NO WORK UNTIL INSPECTED AND APPROVED
Signature of Owner or Authorized Agent Date TOTAL DU E

WHITE-Office Copy CANARY-Applicants Copy  BLUE-Routing Copy  PINK-Flood Contrdl  HARD COPY-Inspection Record Exhibit D
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CITY OF SEDONA
PLAN REVIEW APPLICATION pancheccr: | ]

Deposit: "’@_——
Date Received; Z ;[ Hﬁ[
Fll Sulmie]

AN/ "
3 ‘m

- ]
b=
=-¢
o,

+ (o).

Assessor's Parcel # County IF APPLICABLE:
Project Address g Architect/Designer
' X v
ot ubdivision Address
£550 70
OWNER General Contractor
Q7 Reoeo \719
Mailing Address g Address
2D2-33%
Phone Phone
T2 el <Q o N— _ _
Descriptior¥ of Construction License Type License # State Sales Tax #
A0 D"
Approx. Construction Valuation « 6 7 C\(\
Health Permit # [(J Permit to Construct attached  Applicant’s Signature Date

*Applications will not be accepted or considered complete until all applicable information and plans

are submitted and the Plan Review deposit is received.

CITY ENGINEER

[ Revisions submitted as requested. Date submitted:
[J 18" x 20-ft. (min.) culvert with apron flares required under driveway at barrow ditch.
(J RESUBMIT

(J Show proposed contours and estimate total cut and total fill yardage.

Comments:
Approved by Date
FIRE DEPARTMENT
Remarks / Attachments (1 RESUBMIT

Approved by Date
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Page 1 of 1

From: Brian Pearson <BPearson@sedonaaz.gov> 08-Sep-2011 16:46
To: John O'Brien <jo'brien@sedonaaz.gov>
Subject: Re: Son Silver West

Attachments: MESSAGE HTML (995 bytes)
MESSAGE TEXT (644 bytes)

Understood.

>>> John O'Brien 9/8/2011 4:02 PM >>>

Just to clarify, please do not issue building permits for the Son Silver West coffee shop or the structure that is
covering their vending machine. They have zoning issues with these.

We are OK to issue the permit for the wrought iron fence they constructed along SR 179.

Please get with me if you have any questions.

Thanks.

John

John O'Brien, Director

Community Development Department

928-204-7123

Beginning May 22, 2011 through September 10, 2011 City Offices will be open Monday through Thursday from
7:00 a.m. to 6:00 p.m. City Offices will be CLOSED on Fridays during this time.

Exhibit F

http://192.168.1.168/RetainServer/User/download.jsp?get=1&download=0&docId=AEBB... 7/30/2015



Page 1 of 1

Date: 04-0Oct-2011 11:52
From: John O'Brien <JO'Brien@sedonaaz.gov>
To: rio@son
silverwest.com <ric@sonsilverwest.com>
Subject: Board of Adjustment Hearing on
your Appeal
Attachments:

MESSAGE TEXT (566 bytes)

Forwarded: No

Hi Rio,

Just an FYI that the Board of Adjustment me

eting to hear your appeal of my decision to not allow expansion of the Son Silve

r West Gallery as noted in my September 12, 2011 letter will be held at 1:00 p.m
on Friday, December 2, 2011 in the Vultee Conference Room at City Hall.

I wil
1 get you the staff memo and agenda for the meeting about seven to ten days prio

r to the hearing. You will need to be in attendance at this meeting.

Please ge
t with me if you have any questions.

John
John O'Brien, Director
Community Dev

elopment Department
928-204-7123

Exhibit G

http://192.168.1.168/RetainServer/User/download.jsp?get=18&download=0&docId=B4D61... 7/30/2015



Permit
City of Sedona

102 Roadrunner Drive Sedona, Arizena 86336 (928) 282-1154

~ Building Permit

892540

R * Zoning Details 3
| Zaning Dist Fromt Sl sy T
Expired ~ Ravokad iy IRS-18b N
Lodg! Impoct: Zaréng Case # CUP92-03
= S : = ] Comm Impact: Buiding Heignt. Altbr:mto Standards
IDEMO PART OF STORAGE BUILDING 649 401-31-012A Lot Covrge. (%) o7
Construction Address | 1476 HIGHWAY 179 Footprint Ty
7 Comments .
s Subdivsion | Broken Arrow S =i
S Buikling Numc-
Ownar / Tenant| WILLIAM & LINDA ROBSON |
Address | 1476 HIGHWAY 179 .
oay Siste /20 SENONA AZ |86336 ‘
Phone # i
HEEEadll N Application Approved By: | JW Zoning Approval Dats | 02/28/06
contractor [ OWNER W) TR _Building Details 7. % 0 a0
ey Type of Construction” — Oceupancy Classes =
City / State / Zin S T — R == = —
: Residence Garags Carport Deck Patio
Licanse # Tax # ] | | ]
| < Bsmt Addition Remodgl | Dol
Phone # Fax # | | | | J— |
. 1 Patia !
B ST R A D Piiblic Wors ] ) e 25 #owetis |
WW Caselle # DISCH | Authority to Connect, Wy P ey I Lexisg Addn # Stores |
W # - =
INCIDEC { o Subject to impact ¥ Pormi Lodging |
Siza | ADEQ W.W. | |
fpe ! | # tmpact Lodging |0
s T £ e AT L A Comments : I \3 |
Category/Units I | ; |
Right of Way Permits T S T T TRioh ——
City Culvert Siza| FEMA FPM | Appraved .
] Devel. |
ADOT Cut | Fill | Pormit |
Engineer Approved By SRCEUEg
QT RS Iesuanced i 0 T R e ) s
Comments/Conditions of Approval TS oA ar ) 4 Application Approved By: | JW | Bullding Approval Dale | 02/28/06
1. All Demolition material shall be disposed of in a proper manner. EETRE T P
2. No trees shall be reroved under this permit. et —_— S e ;
3. This permit is only valid until June 15, 2006 and the Demolition work must be Calc. Permit Valuation: $3,000.00|
compieted by June 15, 2006. | s TR
4. This permit shall also be for removal of the "storage rack system" as we discussed | Adjusted Permit Valuation: J 0 % | _S 0.00]_
on February 16, 2006. | TR A i, 3 q.ooi'
! Building PermitFee: =~ annql
%/M ?/d/ﬂ/ , . 8000
| [ Electrical; | $0.00
0B, o
&t ¢ Plumbing: I $0.00

" ) T e
Crading RevieWw-fag: $0.00!
Grading Permit Fee:. SR * 30, 00‘
Other Fees: ) $ 30.00
1 I
. Total Permit Fees: $30.00
The issuance of this permit s basad upon the approved plans, spactfications and other data Issuant_:e of this Less Deposit: i S anl
permit shall not pravent the City from thereafier. requiring the correction of errors in sald pians, specifications ] $0.00¢
and other data, This permit becornes null and void if the construclion work authonized Is not begun wihiin 180 e e
days from dale of Issue or if at any time prior (G final nspection and aotraval hs work 's suspended or Permit Fees Due: $ 30.00 -
abandoned for a penod of 180 days e N S O N
Impact Fees Due:
03/02/06 Sewer Cap. Fee Due:
Signature of Owner or Authorized Agent ' ~ Datelssued AR TR ‘u_'i'-o.tal Fees Dus: i 5
Exhibit H ) iy
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Building Permit Application

City of Sedona

102 ROADRUNNER DRIVE SEDONA, AZ 86336
(928) 282-1154 or fax (928) 204-7124

Permit # qugii' D

Deposit § _,

$idoy =D

Date Rec
Use Code
Census Code

Property / Owner Contractor
Dernzo Pa-7T of Srom/-e 6‘&'[&.’3 OdwWne

Project Description Contractor

3000 Yol-2/-DIz24
Approximate Cost Assessor Parcel No. Address

[476 pwy 177

Construction Address City State Zip

L// Bro I‘o en Hrrow ,
Lot No. Subdivision Phone No. License No.
Suite No. Building Name (if applicable] G LSS

Son S /rer WEST

Business Name (if applicable)

Wit ams cusd Lnda Lol-son

Owner/Business Tenant Name

1476 Hwy /1'79

Malling Address

Architect / Designer

Address

City State Zip

Sedom

&Z£33¢

City

282~ 2550

72
StaV

Zip

Phone No

Fax No

Phone No.

Commercial Square Footage

Fax No.

Residential Square Footage

New Residential Area

Garage

Deck

Covered Patio

Shed

Unfinished Basement

Residential Addition
Residential Remodel

New Commercial Area
Deck

Covered Patio

Accessory Building

Existing Commercial

Commercial Addition

Building Details

Building Footprint

Bldg Area Demolished

Applicant Signature

Number of Stories

Dwelling Units Lodging Units

Date

L:\N_FORMS\BLDG_AP2_.DOC revised 4/03
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Page 1 of 2

Date: 23-Dec-2011 11:23
From: "Rio Robson” <Rio@sonsilverwest.com> <Rio@sonsilv
erwest.com>
To: John O'Brien <jo'brien@sedonaaz.gov>
Subject: Re: Son Silver W
est Status
Attachments:
MESSAGE TEXT (2196 bytes)
Mime.822 (3641 bytes)

Forwarded: No

Dear John,

Sounds like a gr
eat plan, I will come by and talk about the site plan after
Christmas.

Thank y
ou again

Happy holidays to you and the family.

Rio

————— Original Message --

From: "John O'Brien" <JO'Brien@sedonaaz.gov>
To: <Rio@sonsilverwest.com>

Se

nt: Wednesday, December 21, 2011 4:57 PM
Subject: Son Silver West Status

Hi Ro
se and Rio,

I have been giving your building permit situation at Son Sliver Wes
t some
thought lately and how we might proceed. Rather than get into some long

drawn out enforcement action based on what you might have or might not have
c

onstructed at Son Silver West over the years, here is how I would like to
proce

ed:

1. You have already shut down the coffee shop and this was my primary
con
cern. I appreciate you taking care of this issue.

2. The other two issues are

the construction of the shade structure behind
the former coffee shop and the

roof system attached to the storage building.

Exhibit I
http://192.168.1.168/RetainServer/User/download.jsp?get=1&download=0&docId=3CEl...  7/30/2015



Page 2 of 2

You claim these were replacements

of other similar structures that were in
disrepair and were constructed many y

ears ago. I cannot locate building
permits on any of these older structures, b
ut they may have been constructed
before Sedona incorporated. I cannot make th
is determination with the

information that I have. I am OK with you leaving t
hem as they are

currently constructed.

3. By March 1, 2012, I am requesting t
hat you provide to me a site plan of

your property showing all of the existing
buildings, their use and parking.

The site plan needs to be dated.

4. By Marc
h 1, 2012, I am requesting that you provide photographs of the
exteriors of all
of the buildings. The photographs need to be dated and
their use labeled and
keyed to the site plan.

This documentation will establish what you are allowed

to have at Son Silver

West at this time and will give us a historical record of
the allowable uses

on your property. Then, from this point forward, there won
't be a question

with what is allowed and what is not allowed.

I feel this is

a fair compromise to resolve this situation. Please let me
know your thoughts.

Thanks.

John

John O'Brien, Director

Community Development Department

928-204
-7123

http://192.168.1.168/RetainServer/User/download.jsp?get=1&download=0&docld=3CEl...  7/30/2015



CITY OF SEDONA

2940 Southwest Drive
Post Office Box 30002
Sedona, Arizona 86336
(602) 282-3269

BUILDING SAFETY DIVISION B0
APPLICATION FOR PLAN REVIEW AND BUILDING PERMIT -/ ! -

APPLICANT: COMPLETE NUMBERED SPACES - PRESS HARD TO

MAKE COPIES

CONDITIONS FOR APPROVAL:

SEEET BUILDING
1 CONSTRUCTION ADDRESS 1176 HWY. 179 Cﬁé ] %m PERMIT B ZO 5 /
LEGALLOTPACE 11 BLK | SUB DIFIDIRE, HOMERRRIGY ZONING CASE # sacases | NUMBER :
C AN ol oo LA \
PARCEL NO. “T=TCE TR. cou
3 BILL HOBSON F.YD. | R.YD.| S.YD.1|S.YD.2 | FRONTAGE | BLDG. HT. | LOT COVER %
P 1476 HWY. 17y JBEV3 "80/5497 o
MAILING ADDRESSGEDUNA, AZ UG 30 ZIP WEV ULFD!(J
: - vy,
[ICENSE # J CITY SALES TAX # J . 1
6 OWNER
CONTRACTOR PHONE
7
ADDRESS zP
8
DESCRIBE WORK/SPECIFY USE ZONING
9 NEW COMMERCIAL STRUCTURE APPVD. BY: DATE:
VALUATION SUBMITTED REVISED VALUATION é 2, 7 — T T T
10 . 2b2f. APPVD. APPVD. APPVD,
LisT GAS CO. ELEC. CO. WATER CO. SEPTIC NO
4 SOURCE /- - OR SOURCE . CONSTR.TYPE—VF) OCCUPANCY OCCUP. LOAD NO. STORIES
OF ;i } ro. 21 e A M’ f
UTILITIES RESD. AREA | GAR.AREA | MISC.AREA | COMML.AREA | BLDG. HT.
CULVERT SIZE TOTAL CUT TOTAL FILL COMPACTION TESTS Y2
YDs. vos. | ves [] no [ SPEC INSP. REQ'D NO. OF DWELLING UNITS

O CONC. [] STEEL [Jom™ER

REMARKSémp E ; f !_ ] {! g

Fovmit- ov mcerbions

g ot |

Bl ldivg _copeers dp Ly
Strctavelt) gom.

The building official shall require that contractors be licensed as required by Arizona State L. aw before issuing

| o6 St wa
e // // \ﬂ\r o — AT Li el —> - J.»‘j
' 2 = Py z ek
) ok s PLAN REVIEW AND PERMIT FEES
SIGNATURE OF BUILDING-OFFICIAUAUTHORIZED REPRESENTATIVE DATE
PLAN CHECK DEPOSIT Y AR

permits to same. The building official may also require contractors or builders to either be.licensed or
otherwise retain the services of someone who is so licensed or certified, as may be necessary to assure the
proper installation of building components, equipment or applicances consistent with the technical codes or

PLAN CHECK FEE ﬁm"f:f 2 ﬂ}ﬁﬁ

the approved installation specifications and standards. Homeowner builders may construct, add to, aiter or
remode! their own R-3 homes, provided they are personally occupying or occupy upon completion within thirty

days of the final inspection. Non-occupancy or discontinued occupancy, until a period of one year has lapsed,
shall constitute a violation of this code. The building official may furthermore report such activities to the
Registrar of Contractors.

) oy Y]
BUILDING /4" | Y

ELECTRICAL 2=

SIGNATURE OF OWNER DATE

MECHANICAL ,/A,'i ro

| hereby certify that | have read and examined this permit and know the same to be true and cormrect. All
provisions of laws and ordinances governing this type of work will be complied with whether specified herein
or not. The granting of a permit does not presume to give authority to violate or cancel the provisions of any

PLUMBING

other state or local law regulating construction or the performance of construction.

GRADING PLAN CHECK

Theissuance of a permit based upon plans, specifications and other data shall not prevent the building official
from thereafter requiring the correction of errors in said plans, specifications and other data, or from
preventing building operations being carried on thereunder when in violation of this code or of any other

GRADING PERMIT

ordinances of this jurisdiction.

This permit becomes null and void if the construction work authorized is not begun within 180 days from date

Vim0

TrIveE %1
OTHER Fit. // ﬂ}m’?

3

of issue orif at any time prior to final inspection and approval the work is suspended or abandoned for a period
of 180 days.

S

TOTAL FEES ‘ﬂﬂ&é 7 @@“ﬁ

CALL FOR INSPECTION

LESS AMOUNT PAID f/f"” A
- Ly

COVER NO WORK UNTIL INSPECTED AND APPROVED

T

e

lwel

Signature of Owner or Authorized Agent

f b5

f ,' ’ Vs —“’v /
xhibit J TOTAL DU [ | s 148 7

WHITE-Office Copy CANARY-Applicant's Copy BLUE-Routing Copy  PINK-Flood Contrdl  HARD COPY-inspection Record

BSD/00t REV 590



CITY OF SEDONA

PLAN REVIEW APPLICATION Plan Check 32 OO 5
Deposit: ﬂ 5 0 )

L/O/ - 3/ - l/ / Date Received.?i / Ef Z i 2-\

A%; 44{3/ é@@ﬁfcfé}\rﬂy/ @COM/W IF APPLICABLE:
ssesso, _57 érce %y ou :

Project Address Architect/Designer

Hrro

ot No.7 Suit u sion/ ul Ing Address Phone

WAVViA! /

General Contractor

M 1 ?8%5@ Z/ZW Address

on Phone
Description of Construction License Type License # State Sales Tax #
Approx. Construction Valuation l
HeaRh Permit # (' Permit to Construct attached pplicarit’'s Signatur ale

*Applications will not be accepted or considered complete until all applicable information and plans

are submitted and the Plan Review deposit is received.
L T A R T B T I T S . R T T S S P S 3

CITY ENGINEER

(J Revisions submitted as requested. Date submitted:
J 18" x 20-ft. (min.) culvert with apron flares required under driveway at barrow ditch.
O RESUBMIT

(] Show proposed contours and estimate total cut and total fill yardage.

Comments:
Approved by Date
R T T N T T T R S
FIRE DEPARTMENT
Remarks / Attachments (J RESUBMIT

<

Approved by ate



PLAN CHECK / BUILDING PERMIT FEES é 20 ;

BUILDING: VALUATION FEES
Living Area
Garage / Carport
Decks / Patios , ' 4 oo

Fences

Retaining Walls

7
Other: gw ‘{89 kls QWOQ ﬁ

BUIIDING PERMIT ..ceevsn Ceescscsevance
. go
" PLAN CHECK @ 65% ...... 5. A2
ELECTRICAL: To issue $15.00
Are X .035 T -rre—m——
Floor a | ) 35 ZB'SD 5D
TOTAL EIECTRICAL . i ceveverecconnas - . 26
PLUMBING: To issue §15.00
Sewer
Water System
Gas System
Traps
Vac. Brkrs. / Hose Bibbs
Water Heater
TOTAL PLUBING.ceovenes esecessesaas
$15.00

MZCHANICAL: To issue
6760
Furnace e«
Fireplace

Cooling System

Range Hood
74 °°

TOTAL MECHANICAL....... tevesnessesns
: v
rY4

LESS DEPOSIT ﬁ>

BALANCE DUE /6/:7.00
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